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SELECT BOARD SHORT-TERM RENTAL SUBCOMMITTEE

THURSDAY, JUNE 6, 2024, 6:00 TO 8:00 PM

ROOM A OF MEETING TRAILER, 131 PLEASANT ST AND
REMOTE PARTICIPATION VIA ZOOM

ERIKA MOONEY

IF THERE IS NO QUORUM OF MEMBERS PRESENT, OR IF
MEETING POSTING IS NOT IN COMPLIANCE WITH THE OML
STATUTE, NO MEETING MAY BE HELD!

AGENDA

Please list below the topics the chair reasonably anticipates will be discussed at the meeting

Join Zoom Meeting

https://us06web.zoom.us/j/83631909009?pwd=uZaPaYVJaVaLFNUN5FxcpsEa6hCag;j.1

Meeting ID: 836 3190 9009
Passcode: 853834

/. CALL TO ORDER

/A SELECT BOARD LED DISCUSSION FOR POTENTIAL CONSOLIDATION OF CITIZEN
AND/OR TOWN-SPONSORED SHORT-TERM RENTAL WARRANT ARTICLES FOR
SEPTEMBER 17, 2024 SPECIAL TOWN MEETING.

/.  ADJOURNMENT

** Public Comment will be held until the Thurs. June 13, 2024 Select Board Short-Term Rental
Subcommittee meeting.



https://us06web.zoom.us/j/83631909009?pwd=uZaPaYVJaVaLFNUN5FxcpsEa6hCagj.1
mcoleman
Meeting Postings





PNNF STR Article
(Zoning Bylaw Amendment Regulating Short-Term Rental Use)

To see if the Town will vote to amend Chapter 139 of the Town Code (Zoning) as
follows:

1. Amend § 139-2 (Definitions and Word Usage), by inserting the following new term and
definition and inserting it in alphabetical order.

SHORT-TERM RENTAL

A dwelling unit or portion(s) thereof that is not a transient residential facility, where: (i) at least
one room or dwelling unit is rented to an occupant or sub-occupant; and (ii) all accommodations
are reserved in advance. Rental periods with a change in occupancy in excess of 31 calendar
days shall not be considered a short-term rental. The rental of property for a total of 14 days or
less in any calendar year shall not be considered a short-term rental.

ACCESSORY SHORT-TERM RENTAL
A Short-Term Rental use that complies with this bylaw.

2. Amend § 139-7A (Use Chart) by inserting “Accessory Short-Term Rental” between
“Tertiary Dwelling” and “Apartment Building” in the Use column and inserting the designation
“A” in all columns with a “Note: Subject to the requirements of §139-38.”

3. Add a new section to Chapter 139 as follows:
§139-38 ACCESSORY SHORT-TERM RENTALS

1. In residential districts, each Lot may be used as an Accessory Short-Term Rental for 28
days (4 weeks) per calendar year as a permitted Accessory Use to a Principal Use, subject to the
following conditions:

a. The Lot is used for Residential Use at least 32 days per calendar year.

b. The Lot may be used as an Accessory Short-Term Rental for an additional 7
calendar days (1 week) for every additional 28 calendar days (4 weeks) of
Residential Use beyond the minimum in Subsection 1.a.

c. On Lots with multiple Dwelling Units, the Accessory Short-Term Rental limits
set forth herein are cumulative of all Dwelling Units on a Lot, and there shall be
only one Dwelling Unit used as an Accessory Short-Term Rental at any one time;

d. There shall be a minimum stay of 4 calendar days for Accessory Short-Term
Rentals throughout the year, except July and August when the minimum stay shall
be 7 calendar days;

e. A Lot shall have no more than eight changes in Accessory Short-Term Rental
occupancy during a calendar year; and



f. All Accessory Short-Term Rentals shall be registered with the Town and operated
in accordance with General Bylaw § 123 of the Town Code.

Exemptions. All Accessory Short-Term Rentals occurring during any time when the Lot
is Owner Occupied shall be permitted as of right and exempt from the limitations set
forth in this provision, except that Subsection 1.d above shall apply.

To register under General Bylaw § 123 as an Accessory Short-Term Rental Use, the
Owner must submit as part of its annual registration documents: (a) copies of all rental
contracts for the prior year (redacted as appropriate); (b) signed certification documenting
compliance with the limitations set forth in this Bylaw regarding Residential Use,
Accessory Short-Term Rental days, turnovers and any other information required by the
Board of Health.

All other Short-Term Rentals in residential districts are prohibited.

For the purposes of this Section only, Residential Use shall mean occupied by the Owner
or tenancy of at least 32 consecutive days in any calendar year without sublet.

Or to take any action relative thereto.
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PROPOSED BYLAW ON SHJORT-TERM RENTALS
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SHORT-TERM RENTALS

In residential districts, each Lot may be used as a Short-Term Rental (“STR”) for 28 days (4 weeks)
per calendar year as a permitted accessory use to a Principal Use, subject to the following conditions:

a.

b.

The Lot is used for Residential Use at least 32 days per calendar year.

The Lot may be used as an STR for an additional 7 days (1 week) for every additional 28 days (4
weeks) of Residential Use beyond the minimum in Subsection 1.a.

On Lots with multiple Dwelling Units, the STR limits set forth herein are cumulative of all
Dwelling Units on a Lot, and there shall be only one Dwelling Unit used as an STR at any one
time;

There shall be a minimum stay of 4 days for STRs throughout the year, except July and August
when the minimum stay shall be 7 days;

A Lot shall have no more than eight changes in STR occupancy during a calendar year; and

All Short-Term Rentals shall be registered with the Town and operated in accordance with
General Bylaw § 123.

2. Exemptions. All STRs occurring when the Lot is Owner Occupied shall be permitted as of right and

exempt from the limitations set forth in this provision, except that Subsection 1.d above shall apply.
Cottage colonies that were operating as Short-Term Rentals prior to 1972, when Nantucket enacted
«, Zoning, are exempt from the provisions of this Section.

3. Toregister under General Bylaw § 123 as an accessory use STR, the Owner must submit as part of its

annual registration documents: (a) copies of all rental contracts for the prior year (redacted as
appropriate); (b) signed certification documenting compliance with the limitations set forth in this Bylaw
regarding Residential Use, STR days, turnovers and any other information required by the Planning
Department or pursuant to regulations promulgated by the Board of Health governing the use of STRs.

4. All other STRs in residential districts are prohibited.

5.

For the purposes of this Section only, Residential Use shall mean occupied by the Owner or tenancy of at
least 32 consecutive days without sublet.






























(General Bylaw Amendment Regulating the Operation of Short-Term Rentals)

To see if the Town will vote to amend Chapter 123 (Short-Term Rentals) of the Code of the Town of
Nantucket as follows:

1. Amend § 123-2 (Definitions), by substituting the following new definition for the existing definition of
Corporation.

CORPORATION

Any entity organized under the law of any state or country which is taxable as a corporation under the
Internal Revenue Code, or which would be taxable thereunder as a corporation if it had become taxable
under the Internal Revenue Code. Such entities shall include without limitations corporations, limited
liability companies which are taxed as corporations, and so-called Massachusetts Business Trusts,
provided, however, that a limited liability company and an S corporation shall not treated as
Corporations when every shareholder, partner, member is a natural person, as established by
documentation provided by the applicant as requiréd at the time of registration and subsequently
thereafter from time to time as required under regulations established under this Chapter.

2. Amend § 123-2 (Definitions), by inserting the following terms and
definitions and inserting them in alphabetical order.

INTERNAL REVENUE CODE

The United States Internal Revenue Code of 1986,:as amended.
PARTNERSHIP

Any entity organized under the law of any state or country which is taxable as a partnership under the
Internal Revenue Code, or which would be taxable thereunder as a partnership if it had become taxable
under the Internal Revenue Code. Such entities shall include without limitation general partnerships,
limited partnerships, and limited liability partnerships taxed as partnerships.

REAL ESTATE INVESTMENT TRUST
Any entity defined in internal Revenue Code, §856.

3. Amend §123-3 (Registration, Permitting, Prohibitions, Inspection and Fees) as follows:

H. Short-Term Rentals are prohibited in dwelling units owned by a Corporation, Partnership, Real Estate
Investment Trust, or any similar entity which pools funds from investors and is engaged primarily in
investment activity. Shert-Term-Rentals-are-permitted-in-dwelling-units-owned-by-a-Himited-iabil

Or to take any action relative thereto.






















































Citizen Warrant Article

Primary Sponsor
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To see if the Town will vote to (may attach body of article on separate page):
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Grant Sanders
STR Accessory Use Zoning Bylaw

(Zoning Bylaw Amendment Regulating Short-Term Rental Use)

To see if the Town will vote to amend Chapter 139 of the Town Code (Zoning) as
follows:

1. Amend § 139-2 (Definitions and Word Usage), by inserting the following new term and
definition and inserting it in alphabetical order.

SHORT-TERM RENTAL

A dwelling unit or portion(s) thereof that is not a transient residential facility, where: (i) at least
one room or dwelling unit is rented to an occupant or sub-occupant; and (ii) all accommodations
are reserved in advance. Rental periods with a change in occupancy in excess of 31 calendar
days shall not be considered a short-term rental. The rental of property for a total of 14 days or
less in any calendar year shall not be considered a short-term rental.

ACCESSORY SHORT-TERM RENTAL
A Short-Term Rental use that complies with this bylaw.

2. Amend § 139-7A (Use Chart) by inserting Accessory Short-Term Rental between Tertiary
Dwelling and Apartment Building in the Use column and inserting the designation Y in all
columns except CI with a Note: Subject to the requirements of §139-38.

3. Add a new section to Chapter 139 as follows:
§139-38 ACCESSORY SHORT-TERM RENTALS

1. No person or other legal entity shall engage in an Accessory Short-Term Rental use for
more than one Dwelling Unit at any one time.

2. If aLot has two Dwelling Units, both may be rented as an Accessory Short-Term Rental
as long as both Dwelling Units are rented to the same person.

3. To qualify as an Accessory Short-Term Rental use, the owner must reside on the same
Lot or on another lot that they own on Nantucket, for at least 30 days (which can be non-
consecutive) in each calendar year.

4. No owner or operator may enter into more than six (6) rental contracts which commence
in July and August.



5. If an owner purchases a Lot or constructs a Dwelling Unit after the effective date of this
bylaw, the owner or operator may enter into no more than four (4) rental contracts which
commence in July and August.

6. There are no limits on the length or number of rental contracts that commence outside of
July and August.

7. If a person who previously operated more than one Accessory Short-Term Rental at any
time prior to the effective date of this bylaw, they may continue to do so for a period of

five years after the effective date of this bylaw.

8. Inorder to qualify as an Accessory Short-Term Rental, the Dwelling Unit must be
operated in compliance with Chapter 123 of the Town Code and all regulations
promulgated thereunder.

9. All other Short-Term Rentals in all zoning districts except CI are prohibited.

Or to take any action relative thereto.



























Town of Nantucket — September 18, 2024 Special Town Meeting
Short-Term Rental Citizen Warrant Articles — Zoning Amendments
Comparison Chart
Dated: June 3, 2024

Grant Sanders

Charity Benz

Steven Cohen

Town Counsel

Comments
Adds definitions for | Yes Yes Yes
Short-Term Rental
(STR) and
Accessory Short-
Term Rental
(ASTR)
Amends Use Chart | Y A - Must be Y Benz — The Benz article is different
accessory to a than the other two proposals. Town
Principal Use Counsel (and the Planning Director)
recommends that the Use Chart
insert a “Y” in all districts except
the CI. Because the “Y” requires
compliance with the substantive
regulations in the new Section 139-
38, this approach ads any
interpretation problems associated
with the accessory use definition
(incidental and subordinate to a
Principal Use) in the current bylaw.
Any changes to the substantive
regulations in zoning in the future
will still require a two-thirds vote.
This is a much cleaner approach
and should protect against future
legal challenges.
Town Counsel’s understanding is
that Sanders wants to explore using
a different term than ASTR
(perhaps Vacation rentals) to avoid
potential inconsistencies with the
use of the term *“accessory.”
Adds footnote: Yes Yes Yes Any future changes to the
Subject to the substantive zoning regulations will
Requirements of require a two-thirds vote at town
§ 139-38 meeting.
Adds a new section | Yes Yes Yes Each of the three zoning proposals
to Zoning Bylaw: have different substantive
§ 139-38 ASTR regulations as explained below.
Applicability of Allowed in all | Only Allowed in all
ASTR Regulations | districts permitted in | districts except | Benz — The Benz article should be
except the Residential the Commercial | clarified to state in Section 2:
Commercial | Districts Industrial (CI) except CI” —to be consistent with

Industrial (CI)
District

District

other two proposals.




Town of Nantucket — September 18, 2024 Special Town Meeting
Short-Term Rental Citizen Warrant Articles — Zoning Amendments
Comparison Chart
Dated: June 3, 2024

Total number of Owner must Lot must be Less than half of | Sanders — requiring the “owner” to
rental days per year | reside onthe | Residential the calendar year | reside on lot at same time, or on
to qualify as an lot, or another | Use (occupied another lot they own on the island,
ASTR lot in by owner or for 30 days will likely be subject to
Nantucket, at | tenant at least a dormantt commerce clause
least 30 days | 32 days per chall_enge, where similar _
requirements were found to violate
(can be non- ca_llepdar year. the constitution in other circuits.
consecutive) | Limiton Town Counsel recommends instead
per calendar | ASTR is 28 that Section 139-38.3 state: “The
year days a year. owner or a long-term tenant or
More days operator must occupy the Dwelling
allowed as Unit or another Dwelling Unit on
Residential Nantucket.”
Use increases, o
ie for 28 days Benz — allows residential use to t_)e
of residential owner- O_R tenant- occupied, which
use = 1 extra is more likely to pass muster under
a dormant commerce clause
week ASTR challenge
Limit on number of | One. Butifa | No limit No limit/not Benz - in theory, could have
ASTRSs per person | person addressed multiple ASTRs per person given
operates more that long-term tenants could
than one on constitute “residential uses” of
the effective several STRs
date of this
bylaw, they
may continue
to do so for a
period of 5
years.
Requires valid Yes Adds new Yes,
certificate of registration commencing
registration from requirements | May 1, 2025 Benz — These provisions are more
BOH under c. 123 under c. 123. appropriate for c. 123.
rl\(legti Setlelrg :anlle e;(s) Cohen — the reference to “section
L . 123 of the code of Nantucket”
Certa'ln Info is should be amended to “chapter
provided at 123" for consistency.
time of
registration.
Must comply with c. | Yes Yes Not addressed This is an important safeguard

123 as a condition of

ASTR

which Town Counsel recommends
be adopted in any zoning bylaw
regulating STRs. In addition to
requiring compliance with the
substantive zoning regulations (see
above), this provision requires




Town of Nantucket — September 18, 2024 Special Town Meeting
Short-Term Rental Citizen Warrant Articles — Zoning Amendments
Comparison Chart
Dated: June 3, 2024

compliance with the general bylaw
requirements as well.

Limit on number of
Dwelling Units that
can be ASTR on lot

Two Dwelling | One Dwelling | Not addressed _
Units per lot | Unitper lot | (but is addressed | Sanders — Does this mean that the

if rented to in Cohen’s c. same person must sign both rental
the same 123 amendment | cOntracts?
person — Two Dwelling

Units may be

used as STR if
lot has more than
2 units)

Limit on the number
of rental contracts

Maximum of | No more than | Not addressed

6 during July | 8 changesin | (but is addressed
and August. occupancy per | in Cohen’s c.
year (same as | 123 amendment

For Dwelling | rental — limit of 9
Units bought | contract) contracts in July
or constructed and August)

after effective
date of bylaw
— maximum
of 4 during
July and
August.

No limit on
number
outside of
July and
August

Limitations on
Length of Stay

No limit on Minimum Not addressed
length or stay of 4 days
number of in calendar
contracts year, except
outside of in July and
July and August when
August buta | min. stay is 7
limit in July days

and August
not to exceed
4-6 contracts

Prohibition on all
other STRs

Yes, all other | Yes, in Not addressed Sanders — Confirm that the intent
STRs in all residential here is to allow STRs (not ASTRS)
zoning district in the CI District without any limits.
districts are 5 ‘ _

prohibited, enz — Same question.

Recommend that article address the

except in CI




Town of Nantucket — September 18, 2024 Special Town Meeting
Short-Term Rental Citizen Warrant Articles — Zoning Amendments

Comparison Chart
Dated: June 3, 2024

STR and ASTR use in the CI
District. See above.

Other

Exemption:
when lot is
owner-
occupied,
there is no
limit on
ASTR except
for minimum
stay provision

Benz — exceptions for “owners”
who reside on lot at same time may
be subject to a dormant commerce
clause challenge by favoring in-
state interests over out-of-state
interests, where out-of-state owners
may be precluded from entering the
STR market on equal terms, given
that similar requirements have been
found to violate the constitution in
other circuits.

Town Counsel recommends that the
exemption apply to “’owners, long-
term renters, or operator.”




Town of Nantucket — September 18, 2024, Special Town Meeting
Short-Term Rental Citizen Warrant Articles — General Bylaw Amendments
Comparison Chart
Dated: June 3, 2024

Pamela Perun

Matthew Peel

Steven Cohen

Town Counsel
Comments

Impact on
corporations

Amends definition
of corporation to
include taxable
corporations under
IRC, with
exceptions for
LLCsand S Corps
that have natural
persons as
shareholders.

Adds prohibition
on ownership by
partnership, real
estate investment
trusts, or similar
entities

Chapter 123 already
prohibits corporate
ownership of STR’s
(pending approval by the
Attorney General). This
proposed amendment would
change the definition of
Corporations and expand
the prohibition to include
ownership by partnerships
and investment trusts.

G.L.c. 64G, § 14 allows
municipalities to regulate
STR’s by form of
ownership.

Approved as to form by
Town Counsel.

Preference for
primary
residences

Limits on rental
contracts do not
apply if lot is
owner’s primary
residence

The last sentence in the new
Section L gives exemptions
or preferential treatment for
an STR which are the
primary residence of one or
more Owners. This
provision may be subject to
a dormant commerce clause
challenge by favoring in-
state interests over out-of-
state interests, where out-of-
state owners may be
precluded from entering the
STR market on equal terms,
given that similar
requirements have been
found to violate the
constitution in other
circuits.

STR Fee

Registration fee for
dwelling units that
are a not the
primary residence

Under the so-called
Emerson College Test, the
Supreme Judicial Court
requires that when setting a
fee, a municipality must be




Town of Nantucket — September 18, 2024, Special Town Meeting
Short-Term Rental Citizen Warrant Articles — General Bylaw Amendments
Comparison Chart
Dated: June 3, 2024

of the owner is
increases to $350.

able to justify it as
reasonable based on the
actual costs incurred to
administer and enforce the
licensing scheme, and the
fee may not be used to raise
revenue. How would the
Town justify the larger fee
for nonresidents for
obtaining the exact same
Town service? It does not
appear that more
documentation, review, and
thus time is required for
non-residents than residents,
so how would the Town’s
costs differ? Additionally,
by creating a barrier to enter
the market by charging a
higher fee to non-residents,
this bylaw could be
susceptible to a legal
challenge under the dormant
Commerce Clause.

Changes to
Registration
Process

Corporate
ownership status to
be established by
documentation at
time of registration
and thereafter

Requires operators
to provide floor
plan showing STR
layout at time of
registration.

Requires
process to begin
on May 1, 2025,
and requires
separate
certifications for
different
dwellings on
same lot

Requires contact
information for
owner and
intermediary
and operator and
2 other persons
(as opposed to
just the
operator)

Requires
applicant to
certify that there

Note: Benz zoning bylaw
proposal includes
registration requirements in
§ 139-38.3. These
requirements are more
properly suited for c. 123.

Peel — The STR regulations
already require the

submission of a description
of premises, incl. bedrooms
and bathrooms and parking.

Cohen — Certification of
compliance with all local
laws and regulations
applicable to residential
dwellings is already
addressed in the STR
regulations.




Town of Nantucket — September 18, 2024, Special Town Meeting
Short-Term Rental Citizen Warrant Articles — General Bylaw Amendments
Comparison Chart
Dated: June 3, 2024

are no
outstanding
code violations,
that STR is
compliant with
outdoor lighting
bylaw for all
dwellings
constructed after
Jan 1, 2025,
certifies that any
pool or spa is
compliance with
light standards
beginning in
2027.

Otherwise, all of these new
registration requirements
are approved as to form.

Changes to
substantive
STR
requirements

Not addressed

Not addressed

In July and
August, limits to
9 contracts or
changes in
renters.

Each certificate
shall provide for
the maximum
number of
occupants in
each dwelling.

No renter may
occupy unit
until their
identify has
been verified
and they have
acknowledged
regulations

Prohibits STRs
in tertiary
dwellings and
inclusionary
housing

Approved as to form. Note:
Benz and Sanders address
changes in their occupancy
in the zoning bylaw
proposals. Either way is
fine.

Cohen — Number of
occupants per bedroom
(plus two additional people
in unit) is already addressed
in the STR regulations
promulgated by BOH.

Changes to
Enforcement

None

Amends § 123-5to
create a $5000 fine

by noncriminal
disposition and

None

Peel — This new provision is
not approved as to form.
The non-criminal
disposition statute, G.L. c.




Town of Nantucket — September 18, 2024, Special Town Meeting
Short-Term Rental Citizen Warrant Articles — General Bylaw Amendments
Comparison Chart
Dated: June 3, 2024

authorizes
suspension of STR
registration for one
year, following a
review hearing by
the STR
Committee

41, 8 21D, expressly
prohibits a fine that exceeds
$300. Also, § 123-5D
already contains a civil
penalty remedy of $5,000
per violation, which has
been approved by the
Attorney General.

Peel — Change to Subsection
B includes an enforcement
option of suspension of a
Certificate of Registration.
This is already provided for
(including the need for a
public hearing) in §123-5C
of the existing bylaw.

Further
amendments to
STR regulations
required

Yes — corporate
status may be
determined from
time to time “as
required under
regulations”
established under
this chapter

Yes — directs
regulations to
prohibit on-street
parking, limit
vehicles, and have
BOH develop an
online complaint
form to allow
submission of
photos and videos

Yes — BOH to
set deadline for
annual
application
requirements

Inspections

Directs BOH to
dedicate one
employee to
inspect STRs and
ensure compliance

Town Counsel is unaware
of any bylaw provision that
expressly requires the
executive branch of
government to hire specific
employees or otherwise use
its funds in any particular
manner. The decision how
to staff an STR compliance
program is under the
exclusive purview of the
Select Board.

Other

Authorizes
leases and
subleases that
are entered into
with a valid
certificate of
registration to
be honored by a

Approved as to form.
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Short-Term Rental Citizen Warrant Articles — General Bylaw Amendments
Comparison Chart
Dated: June 3, 2024

new operator of
an STR during
pendency of
new operator’s
application for
that property.

No person may
hold more than | This is addressed in the
2 certificates of | other zoning bylaw

registration, proposals.

with exemption

for STRs in

effect since Jan

1, 2000

All

advertisements | Current BOH regulations
for STRs shall require all advertisements
include the (online and in person) to
certificate of include the Certificate of
registration. Registration number and all

tenants to be provided with
a copy of the Certificate.

Parking Requires
regulations to
prohibit any on-
street parking for
STRs and requires
BOH to develop
online complaint
form.




Obijectives of Benz/ Put Nantucket Neighborhoods First STR Zoning Article

1. Permit all property owners to short term rent in the customary Nantucket tradition in
compliance with the recent Land Court Decision and to reflect the mandates of Nantucket
voters to prevent gutting 50 years of zoning protection in residential neighborhoods;

2. Protect Nantucket residential neighborhoods and the island community against investor-
owned STR exploitation;

3. Preserve and promote the enjoyment of neighborhoods currently protected by the zoning
bylaw to secure resident quality of life priorities;

4. Prevent the hollowing out of residential neighborhoods through purchase of year-round
homes by STR investors, leaving them empty in the off season;

5. Incentivize long term rentals for residents misplaced due to conversion of long term to short
term rentals;

6. Manage residential neighborhood churn and gridlock caused by revolving door short-term
stays by requiring minimum night contracts and limited changes in occupancy, particularly
during July and August;

7. Reduce infrastructure impacts and damage that result in increased real estate taxes; and
8. Reinforce the obligation we all have to protect Nantucket’s fragile environment and natural

resources that continue to attract visitors to the island who are the underpinning of our
economy.



Grant Sanders
STR Accessory Use Zoning Bylaw

Our goals:

A.

protect the peace, unity, and integrity of neighborhoods and reduce neighborhood
churn

protect the time-honored tradition of home rentals on Nantucket

discourage investment-only ownership of residential properties for use as STRs

Our bylaws, and which of those goals they are crafted to achieve:

1.

No person or other legal entity shall engage in an Accessory Short-Term Rental use for
more than one Dwelling Unit at any one time.

Goal: C discourage investor-only, and
B protect the time-honored tradition of home rentals

If a Lot has two Dwelling Units, both may be rented as an Accessory Short-Term Rental
as long as both Dwelling Units are rented to the same person.

Goal: A reduce neighborhood churn
To qualify as an Accessory Short-Term Rental use, the owner must reside on the same
Lot or on another lot that they own on Nantucket, for at least 30 days (which can be non-
consecutive) in each calendar year.

Goal: C discourage investor-only, and

B protect the time-honored tradition of home rentals

No owner or operator may enter into more than six (6) rental contracts which commence
in July and August.

Goal: A reduce neighborhood churn, and

C discourage investor-only



5. If an owner purchases a Lot or constructs a Dwelling Unit after the effective date of this
bylaw, the owner or operator may enter into no more than four (4) rental contracts which
commence in July and August.

Goal: C discourage investor-only

6. There are no limits on the length or number of rental contracts that commence outside of
July and August.

Goal: B protect the time-honored tradition of home rental
7. If a person who previously operated more than one Accessory Short-Term Rental at any
time prior to the effective date of this bylaw, they may continue to do so for a period of
five years after the effective date of this bylaw.
Goal: B protect the time-honored tradition of home rental (and allow a

reasonable amount of time to adjust to the new regulations of one-only STR per
person)

8. In order to qualify as an Accessory Short-Term Rental, the Dwelling Unit must be operated
in compliance with Chapter 123 of the Town Code and all regulations promulgated thereunder.

9. All other Short-Term Rentals in all zoning districts except ClI are prohibited.



STR Requlatory Goals:

1)
2)
3)
4)
5)

6)
7)

Preserve the tradition and culture of private home rental as the primary way for visitor
accommodations, as opposed to hotels and resorts.

Provide reasonable protection of property rights and financial decisions of existing
oOwWners.

Preserve neighborhood integrity.

Limit the impact of STRs on neighborhoods by addressing nuisances.

Limit the impact of STRs on neighborhoods and the real estate market by limiting
expansion.

Limit the impact of STRs on neighborhoods by limiting investor-focused STRs.
Create community benefits in exchange for STR licenses.

STR Process Goals:

1)
2)
3)
4)
5)
6)
7)
8)
9)

End divisiveness, ongoing debate, and uncertainty.

End neighbor-on-neighbor lawsuits and complaints.

Make decisions based on facts.

Use incentives instead of burdens when possible.

Enact a system that focuses on consensus terms.

Enact a system that is easy to understand and to comply with.

Enact a system that is robust and also easy to enforce.

Enact a system that is not invasive and that respects personal privacy and safety.
Enact a system that incentivizes its goals instead of work-arounds.

10) Enact a system that respects the year-round community and does not incentivize housing

insecurity.



STR Zoning Topics:

1) Add STRs to the Zoning Code.
a. Prohibit STRs as an unlimited use.
b. Add STRs as a limited use.
c. Allow STRs in all zoning districts, except X.
2) Allow legacy rights for existing STRs.
a. For all or just some.
b. Any sunset.
3) Limit the number of STRs per person, by COR or by property.
4) Limit number of STRs per lot.
5) Limit the number of STR leases on one property at one time.
6) Limit the number of STR leases per year.
a. Limitin July and August.
b. Limit outside July and August.
c. Different number of leases or waiver for x.
7) Limit total number of days leased.
a. Limitin July and August.
b. Limit outside July and August.
c. Different number of days or waiver for x.
8) Require minimum length of STR leases.
a. Minimum in July and August.
b. Minimum outside July and August.
c. Different minimum or waiver for x.
9) Require non-STR occupancy.
a. Number of days.
b. By whom.
c. For how long.
10) Prohibit STRs in some structures.
a. Tertiary Dwellings.
b. Inclusionary Housing.
11) Require compliance with Chapter 123.
12) Require STR properties to make upgrades.
Comply with Chapter 102 — lighting bylaw.
Install low lumens lighting for pools.
Install vegetative or structural screening at lot lines and parking.
Install sound dampening for mechanical equipment within 10’ of a property line.
Parking requirements.
f. Other?
13) Effective date.

Pop o



STR Requlation Topics:

1)
2)
3)

4)
5)
6)
7)
8)
9)

Add requirement for providing contact information for the rental intermediary.
Increase requirement for persons designated to respond within 2 hours of a complaint.
Increase certification of governmental compliance.

a. Exempt regulatory failures under Title V - 1A upgrades.
CORs are valid for a calendar year, not a year from issuance.
Add grace period for new buyers while a COR application is pending with the Town.
List the max number of occupants and COR number in all advertisements.
Post rules, contact information, and policies at the STR.
Confirm renter identity before access.
Obtain renter acknowledgement of rules before access.

10) Change corporate ownership prohibition.
11) Discounts on fees for x.

12) Adjust enforcement tools or terms.

13) Effective date.



ZONING

139 Attachment 2

Town of Nantucket
Use Chart
(See § 139-7A.)
[Amended 4-6-2009 ATM by Art. 27, AG approval 8-10-2009; 4-4-2011 ATM by Arts. 58 and 61, AG approval 9-15-2011; 3-31-2012 ATM by Art. 47, AG approval 7-12-2012;
4-2-2013 ATM by Art. 30, AG approval 7-26-2013; 4-5-2014 ATM by Art. 67, AG approval 5-7-2014; 4-6-2015 ATM by Arts. 44, 47, 61, 62, 64, AG approval 8-5-2015;

11-9-2015 STM by Art. 2, AG approval 12-29-2015; 4-2-2016 ATM by Art. 36, 52, AG approval 7-12-2016; 4-1-2017 ATM by Art. 69, AG approval 5-31-2017; 11-6-2017 STM by Arts. 2, 19, 21, AG approval 2-26-2018; 10-10-
2018 STM by Art. 2, AG approval 5-8-2019; 4-1-2019 ATM by Art. 49, AG approval 8-6-2019; 6-5-2021 ATM by Art. 48, AG approval 10-7-2021; 5-2-2022 ATM by Art. 54, AG approval 10-31-2022; 5-6-2023 ATM by Art.
37, AG approval date 9-7-2023; 5-6-2023 ATM by Art. 39, AG approval 9-8-2023; 5-6-2023 ATM by Art. 41, AG approval 9-8-2023]

A = Accessory Use as defined in § 139-15
FBED = Formula Business Exclusion District
N = No
SP = Special Permit issued by Zoning Board of Appeals, unless the Planning Board is designated as the special permit granting authority pursuant to another section of this chapter.
Y = Yes
Town Town Country Country
Residential Commercial Residential Commercial
Use Districts]0 Districts Districts Districts
R-

R-1 ROH R-5 R-10L | R-20
SR-1 SOH R-5L | SR-10 | SR-20 | R-40 CDT CMI CN CTEC CI RC RC-2 V-R | LUG-1 | LUG-2 | LUG-3 | MMD VN VTEC

Residential

Primary dwelling Y Y Y Y Y Y A A A Y N Y Y Y Y Y Y Y A A
Y Y
Secondary dwelling Y Y SP Sp Y Y Y N N N N Y Y Y Y Y Y N N N
R-5L | R-10L
Accessory dwelling Y Y Y Y Y Y Y Y Y Y N Y Y Y Y Y Y Y Y Y
Y
Y R-10 Y
Tertiary dwelling N N R-5 N R-20 Y N N N N N N N N Y Y Y N N N

N R-10L N
R-5L N SR-20

SR-10
Apartment N N N N N N Y Y Y Y SP N N N N N N N N N
Apartment building N N N N N N N SP SP N N N N N N N N N SP N
RS-(S Y R-10 Rzo
Tiny house unit N N N N R-10L N Y N N N N N N N N Y Y Y N N N
R-5L N'SR-10 SR-20
Garage apartment Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y
YV R-l Y Y R-10
Duplex N SR-1 SP N N R-10L Y Y Y Y A Y A Y Y N N N N N N N
i R-5L [N SR-10
Workforce rental community N N N N N N N SP SP N N N N N N N N N N N
Elder housing facilities SP SP SP SP SP SP N SP SP N N SP SP SP SP SP SP N N N
Studio A A A A A A Y Y Y Y Y Y Y A A A A A Y Y
Garage — residential A/SP A/SP glé A/SP A/SP A/SP N N A A N A A glé A A A/SP A A A
Shed A A A A A A N N A A A A A A A A A/SP A A A
Outbuildings — other A A Y Y A A N N A A A A A A A A A/SP A A A
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NANTUCKET CODE

Town Town Country Country
Residential Commerecial Residential Commercial
Use Districts Districts Districts Districts
R-10
R-1 ROH R-5 R-10L | R-20
SR-1 SOH R-5L | SR-10 | SR-20 | R-40 CDT CMI CN CTEC CI RC RC-2 V-R | LUG-1 | LUG-2 | LUG-3 | MMD VN VTEC
Residential recreational outdoor water feature
Hot tub/spa A N A A A A A A A A N A A SP A A A SP A A
Small swimming pool A N A A A A A A A A N A A SP A A A SP A A
Large swimming pool A N A A A A A A A A N A A SP A A A SP A A
Home occupations Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y
Keeping of pets for personal use Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y
Retail sales N N N N N N Y Y Y A A Y Y N N N N N Y A
Convenience store N N N N N N Y Y Y N N Y Y N N N N N SP A
Alcohol sales N N N N N N Y Y SP/A N N Y Y N N N N N A A
Bakery N N N N N N Y Y Y Y SP SP/A SP/A N N N N N Y A/SP
Open-air market N N N N N N Y Y Y N N Y Y N N N N N Y Y
Pharmacy N N N N N N Y Y Y N N Y Y N N N N N N N
Supermarket N N N N N N Y Y SP N N Y Y N N N N N N N
Restaurants
Small (up to 70 seats) N N N N N N Y Y SP N N Y Y N N N N N SP N
Large (71-200 seats) N N N N N N SP SP N N N Y Y N N N N N N N
Take-out food establishment N N N N N N Y Y SP/A N N SP SP N N N N N A N
Drive-through take-out food N N N N N N N N SP N N SP SP N N N N N N N
Tavern/Bar N N N N N N Y Y SP/A N N SP SP N N N N N A A
Formula businesses
Retail (includes: bakery, convenience store and pharmacy) N N N N N N N Y Y N SP S;’él;lljn SP N N N N N N N
Supermarket N N N N N N Y Y Y N N Y Y N N N N N N N
= Restaurant
8 SP/N in
g Small (up to 70 seats) N N N N N N N SP SP N N FBED N N N N N N N N
§ Large (71-200 seats) N N N N N N N SP N N N S;ggﬁn N N N N N N N N
'g Take-out food establishment N N N N N N N Sp Sp N N }{]/31\11311; N N N N N N N N
& Tavern/Bar N N N N N N N SP SP N N ;]g\]]i]l; N N N N N N N N
Offices N N N N N N Y Y Y A Y Y Y N N N N N Y A
Theatres, auditoriums, or other places of public assembly N N N N N N Y SP SP N N Y Y N N N N N A A/SP
SP SP
Personal services Sp Sp N N Sp Sp Y Y Y A N Y Y N N N N N Y Sp
R-5L | R-10L
Print shop N N N N N N Y Y Y Y Y SP SP N N N N N N N
Laundromat or dry-cleaning establishment N N N N N N SP SP SP SP SP SP SP N N N N N SP N
Bank N N N N N N Y Y Y N N Y Y N N N N N N N
Automated teller machine N N N N N N Y/A Y/A Y/A N N Y Y N N N N N A A
Arcade N N N N N N N SP/A SP/A N N A A N N N N N N N
Art gallery N N N N N N Y Y Y N N SP SP N N N N N Y Y
Museum N N N N N N Y N SP N N Y Y N N N SP N SP N
Catering N N N N N N N Y Y Y SP SP/A SP/A N N N N N A A
Crematorium N N N N N N N N N N Y A A N N N SP N N N
Funeral home SP SP SP SP N N Y Y Y N Y Y Y N N N N N N N
N N
R-5L | R-10L
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ZONING

Town

Town

Country Country
Residential Commerecial Residential Commercial
Use Districts Districts Districts Districts
R-10
R-1 ROH R-5 R-10L | R-20
SR-1 SOH | R-5L | SR-10 | SR-20 | R-40 CDT CMI CN CTEC CI RC RC-2 V-R | LUG-1 | LUG-2 | LUG-3 | MMD VN VTEC
Health spa N N N N N N Y Y Y N N Y Y N N N N N N N
Medical clinic N N N N N N N SP SP N N Y Y N N N N N N N
Adult on-site marijuana social consumption operator N N N N N N N N N N N N N N N N N N N N
Marijuana membership club N N N N N N N N N N N N N N N N N N N N
Marijuana establishment, recreational and marijuana treatment center, medical N N N N N N N N SP N SP N N N N N N N N N
Hospital N N N N N N N N Y N N N N N N N N N N N
Transient residential facilities
Hotel or inn N N N N N N SP SP SP N N Y N N N N N N N N
Rooming, lodging, or guest house N SP! N N N N Y Y Y N N Y N N N N N N SP N
Time-sharing/Interval dwelling units N N N N N N Y Y Y N N Y N N N N N N Y N
Contractor shop N N N N N N N SP SP Y Y SP SP N N N N N N A
Lumberyard N N N N N N N N SP SP Y N N N N N N N N SP
Bulk merchandise retail N N N N N N Y Y Y SP Y N N N N N N N SP SP
Landscape contractor N N N N N N N N SP Y Y SP SP N N N N N N SP
Light manufacturing N N N N N N N N A SP/A Y SP SP N N N N N SP/A SP/A
= Food processing N N N N N N N N SP SP Y SP SP N N N N N N SP
‘E | Shed - commercial N N N N N N A A A A A N N N N N N N A A
é Storage container N N N N N N N N SP SP SP N N N N N N N N N
£ | Interior or exterior storage or warehousing N N N N N N N N A SP/A Y SP SP N N N N N A SP/A
= | Motor vehicle sales N N N N N N N SP SP N SP SP SP N N N N N N N
g Motor vehicle rental N N N N N N Y N SP N SP SP SP N N N N N N N
E | Motor vehicle repair or painting N N N N N N N SP SP SP Y SP SP N N N N N N N
§ Motor vehicle service station N N N N N N N SP SP SP SP SP SP N N N N N N N
Motor vehicle parking lots or structures N N N N N N Y Y Y SP SP Y Y N N N N N N N
Car wash N N N N N N N SP N N SP SP SP N N N N N N N
Taxicab business N N N N N N N Y Y Y N SP SP N N N N N N N
Bicycle rental or sale N N N N N N Y N SP SP N SP SP N N N N N SP A
Maritime service station N N N N N N Y Y Y Y Y Y Y N N N N N N SP
Yacht/Sailing clubs and marinas N N N N N N Y N N N SP Y Y N N N N N N SP
Adult uses N N N N N N N N N N SP N SP N N N N N N N
Asphalt/Batching plant N N N N N N N N N N Y N N N N N N N N N
= Licensed junkyard N N N N N N N N N N SP N N N N N N N N N
'E Transfer station N N N N N N N N N N SP N N N N N N N N N
& | Petroleum product storage or distribution facility (i.e. tank farm) N N N N N N N N N N Y N N N N N N N N N
'g Utility production/distribution (does not include WECS) N N N N N N SP SP SP SP Y N N N N N N N N N
™= | Mining N N N N N N N N N N Y N N N N N N N N N
Truck/Bus terminal N N N N N N N N N SP Y N N N N N N N N N
Boat-related storage N N N N N N N N SP Y Y Y Y N N N N N N SP
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NANTUCKET CODE

Town Town Country Country
Residential Commercial Residential Commercial
Use Districts Districts Districts Districts
R-10
R-1 ROH R-5 R-10L | R-20
SR-1 SOH R-5L | SR-10 | SR-20 | R-40 CDT CMI CN CTEC CI RC RC-2 V-R | LUG-1 | LUG-2 | LUG-3 | MMD VN VTEC

Preservation of a lot in its natural condition Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y

Care and propagation of fish and shellfish Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y

All agricultural uses allowed by Ch. 590 of the Acts of 1989, effective 3-8-1990

(including keeping of farm animals, greenhouses, truck gardens, farms, orchards Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y

and nurseries)

Cemeteries Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y

Municipal uses (any) Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y

Tents Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y
E Day-care center Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y
& | Kennel SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP

Animal hospital SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP

Animal shelter SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP

Public stable SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP

Employer dormitory N N N N N N N N N N N N N SP SP SP SP N SP SP

Neighborhood employee housing SP SP SP SP SP SP SP SP SP SP SP SP SP N N N N N N N

Swimming pool - commercial N N N N N N N SP/A SP/A A N SP/A SP/A A A A A N A A

Recreational facilities SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP SP

Club N N N SP SP SP Y Y Y Y N Y Y N SP SP SP N SP SP

NOTES:

'See the definition of "transient residential facility" in § 139-2A.
*With lots greater than or equal to 7,500 square feet.
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From: Thomas Dixon

To: Erika Mooney
Subject: Fw: Drafting a Select Board STR Warrant for the Fall Special Town Meeting.
Date: Thursday, June 6, 2024 12:46:01 AM

For Peter Halle/Kahn's request

From: Devan C. Braun <DBraun@k-plaw.com>

Sent: Tuesday, June 4, 2024 4:38 PM

To: Thomas Dixon <tdixon@nantucket-ma.gov>; Malcolm MacNab <mmacnab@nantucket-ma.gov>
Cc: Libby Gibson <LGibson@nantucket-ma.gov>; John W. Giorgio <JGiorgio@k-plaw.com>

Subject: RE: Drafting a Select Board STR Warrant for the Fall Special Town Meeting.

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

Tom and Malcom:
John forwarded the below.

Note that challenges to short-term rental regulations under the dormant commerce clause to the United
States constitution is constantly evolving and is an issue that Town Counsel is closely analyzing. While
we agree that several courts have deemed the imposition of a “primary residence” requirement on those
wishing to engage in STRs to be unconstitutional, the implication of more limited residency requirements
(such as requiring a 30-day residency requirement, or a host, or a long-term tenant, or someone with
connections to the community to be present in order to engage in STR) are less clear.

The following cases provide guidance upon which the Town should rely in proposing any STR ordinance
that contains a residency component:

1. Hignell-Stark v. City of New Orleans, 46 F.4th 317 (5th Cir. 2022): ordinance that prohibited any
person from obtaining a STR license in a residential neighborhood unless the STR property was
“also the owner’s primary residence” (shown by homestead exemption) deemed unconstitutional
under dormant commerce clause.

2. Rosenblatt v. City of Santa Monica, 940 F.3d 439 (9th Cir. 2019): ordinance upheld under dormant
commerce clause where it required “primary resident” to remain in dwelling because resident was
not required to be the homeowner, just to live there, like a host/tenant/operator of the STR and
because the ordinance “applies equally to owners who reside ... elsewhere in California, but at a
property separate from their rental property.”

3. Short Term Rental All. of San Diego v. City of San Diego, 2023 WL 3964059, at *7 (S.D. Cal. June
12, 2023): ordinance upheld because it did not target “owners” of STRs and allowed the residency
requirement to be fulfilled by a host/long-term renter.

4. S. Lake Tahoe Prop. Owners Grp. v._City of S. Lake Tahoe, 2023 WL 4068397, at *18 (Cal. Ct.
App. June 20, 2023): ordinance invalid (but remanded for further findings of whether non-
discriminatory alternatives existed) where it allowed only permanent residents who were there

more than 50% of the year and claimed a property tax exemption from engaging in STR.


mailto:tdixon@nantucket-ma.gov
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5.

6.

7.

MDKC, LLC v. City of Kansas City, 2023 WL 6406403, at *1 (W.D. Mo. Oct. 2, 2023): dismissing
challenge to ordinance that distinguished between “resident” (who lives there 270 days/year) and
“non-resident” because the long-term resident or registrant of the STR does not need to be the
owner of the dwelling.

Anding v. City of Austin, 2023 WL 4921530, at *6 (W.D. Tex. Aug. 1, 2023): ordinance with
homestead requirement to engage in STR stricken under dormant commerce clause.

Selvaggi v. Borough of Point Pleasant Beach, No. CV2200708RKJBD, 2024 WL 303677, at *16
(D.N.J. Jan. 26, 2024): ordinance with exemptions from STR regulation if units are (1) “owned by
residents” or (2) “owner-occupied” will proceed through litigation. The court found that the
“residency” exception discriminates against out-of-state owners by preventing them from entering
the market “on the same terms as residents,” but did not yet address whether the “owner-
occupied” exception similarly discriminates. Further determinations will be made as litigation

proceeds.

Any questions, let me know. Happy to summarize if the issue arises this evening as well.

Best,
Devan

Devan C. Braun , Esq.

101 Arch Street, 12th Floor
Boston , MA 02110

617-654-1703
DBraun@k-plaw.com
www.k-plaw.com

This message and the documents attached to it, if any, are intended only for the use of the addressee and may
contain information that is PRIVILEGED and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If
you are not the intended recipient, you are hereby notified that any dissemination of this communication is strictly
prohibited. If you have received this communication in error, please delete all electronic copies of this message and
attachments thereto, if any, and destroy any hard copies you may have created and notify me immediately.

From: Thomas Dixon <tdixon@nantucket-ma.gov>

Sent: Monday, June 3, 2024 11:02 AM

To: John W. Giorgio <JGiorgio@k-plaw.com>

Subject: Fw: Drafting a Select Board STR Warrant for the Fall Special Town Meeting.

From: Peter Halle <peter@halle-lamm.com>
Sent: Sunday, June 2, 2024 6:32 PM
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To: Matt Fee <mfee@nantucket-ma.gov>; Thomas Dixon <tdixon@nantucket-ma.gov>
Cc: Kahn, Peter <PKahn@wc.com>; Erika Mooney <EMooney@nantucket-ma.gov>
Subject: Drafting a Select Board STR Warrant for the Fall Special Town Meeting.

CAUTION: This email originated from outside of the organization. Do not
click links or open attachments unless you recognize the sender and know
the content is safe.

Dear Select Board Members Fee and Dixon:

We applaud your efforts. Having reviewed the 5 Proposed STR warrants
submitted, we wanted to remind you that dormant Commerce Clause issues
under the US Constitution can sink an otherwise perfectly good warrant. You
should be attentive to this as you seek to draft the perfect warrant. We think that
a number of the proposed STR articles discriminate against nonresident tax
payers and favor resident tax payers in the Nantucket STR market, a national
market operating under the Commerce Clause of the US Constitution. Thus, we
hope that your Working Group will not adopt the discriminatory elements of those
proposals in drafting yours.

Keep in mind when you are drafting that the Massachusetts AG will review
whatever STR Bylaw Town Meeting passes. A main point of AG review will be
whether the Bylaw discriminates between Nantucket Resident home owners and
nonresident home owners. Ifit does, it may be found to violate the dormant
Commerce Clause found in the US Constitution. See, AG Opinion Re Great
Barrington Town Meeting, December 19, 2022, page 7, FN 6 (“We considered
whether any of the restrictions in the by-law implicate Commerce Clause
Concerns....” Inthis context, ‘discrimination’ simply means differential
treatment of in-state and out-of-state economic interests that benefits the former
and burdens the latter. . . .Discriminatory laws motivated by simple economic
protectionism are subject to a virtually per se rule of invalidity[.]”).

As recently as February of this year, the US District Court in Boston, in a suit
brought against the Attorney General and the Commissioner of Agriculture struck
down a discriminatory provision in a Massachusetts law on Dormant Commerce
Clause grounds, saying: [A law that is discriminatory] “is virtually per se invalid . . .
and will survive only if it advances a legitimate local purpose that cannot be
adequately served by reasonable nondiscriminatory alternatives.” Triumph
Foods, LLC, et al., v. Andrea Joy Campbell, AG, et al. Civil Action No. 23-11671-
WGY, Slip Opinion, pages 15 -19. (USDC MA, decided 2/5/2024). There are a host
of Federal Cases that hold likewise that we have cited before in earlier rounds of
the STR Bylaw debates, but we will not repeat them here as your time is limited
and valuable.
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Specifically, here are the troublesome discriminatory provisions we found in three
of the STR proposals submitted for the Special Town Meeting Warrant that you
should be aware implicate the Dormant Commerce Clause, and you should avoid
such provisions in what you draft for Select Board consideration.

1. Both the Benz/PNNF and Grant Sanders Zoning Bylaw proposals contain
eligibility requirements to STR that blatantly discriminate against nonresident
owners. If an owner cannot meet the eligibility requirements, the owner cannot
STR. These requirements discriminatorily favor year-round residents. There
should be no such discrimination in Nantucket’s STR Bylaw. Rather, the way to
make clear that STR’s are accessory uses is to limit the amount of time that a
property may be rented as an STR. The Benz/PNNF eligibility requirement blocks
an owner’s eligibility to rent by requiring that the owner engage in a residential use
of his/her property by occupying it “at least 32 consecutive days per calendar
year”. Thatis no barrier for a Resident taxpayer, but a substantial impediment for
a nonresident requiring him or her to modify personal use of the property in order
to STR. See, Benz/PNNF proposal at Paragraphs 139-38 ACCESORY USE SHORT
TERM RENTALS, sub paragraphs 1.a. and 5.

2. The Grant Sanders eligibility requirement is less stringent, but still
discriminatory. See, Section 139-38 ACCESSORY SHORT-TERM RENTALS,
subparagraph 3. “...the owner must reside on the same Lot or on another lot
that they own on Nantucket, for at least 30 days (which can be non-consecutive)
in each calendar year.” If they do not do that, they cannot STR.

3. These eligibility requirements are not needed as both proposals limit the
amount of time a property may STR. One of them (Benz/PNNF) limits STRs to “28
days (4 weeks) per calendar year as a permitted Accessory Use to a Principal
Use.” (130-38. Paragraph 1) and contains other limitations on STR usage. Stating
the permitted Accessory Use this way clearly sets out the definition of Accessory
Use in plain words. Thatis all thatis necessary. The Grant Sanders proposal has
a similar definition of Accessory use. “No owner or operator may enter into more
than six (6) rental contracts which commence in July and August. (Subparagraph
4), or 4 rental contracts if the property is purchased after the effective date of the
Bylaw. Moreover, under the Sanders approach, an owner who wishes to STR at
any time of the year other than July and August is by Sanders’ definition engaging
in a permitted accessory use.

4. All of the other proposals similarly define Accessory Use by the amount of time
the property can be an STR. Thatis all thatis required. That time varies from just
less than half a year in the most generous proposal to 4 weeks in the least
generous. Our pointis simple, setting the amount of time a property can be
rented and when during the year, saying that renting for that time or less is an
“Accessory Use”, and applying the same limit equally to all owners is the safest,
least discriminatory approach to defining and implementing the Accessory Use



concept.

5. A different facial discrimination can be found in Matthew Peel’s proposal. He
would amend 123-3. B. by providing a registration fee that is higher for
nonresidents, $350, than for residents, $250. There is no practical or legal
justification for such a discrimination offered.

We hope this is helpful. Itis provided by the Advisory Committee of Nonvoting
Taxpayers, whose statutory duty is to advise the Select Board on matters of
concern to nonvoting taxpayers. This is a matter of concern.

Respectfully submitted,

/s/

Peter E. Halle
Chair, ACNVT

/s/

Peter J. Kahn
Vice-Chair, ACNVT

Peter E. Halle



From: Grant Sanders

To: Erika Mooney; John W. Giorgio; Tom Spilker; Thomas Dixon
Subject: Notes for SB session, night three

Date: Thursday, June 6, 2024 11:01:38 AM

Attachments: SB Process Night Two Revised 1.1.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

Team:

If you find it helpful, our group has pooled our notes from the last session into this chart and
we’ve also outlined some potential compromises. It outlines the places where we have parked
some of the decisions for tonight. Would this be appropriate to add to the packet for tonight’s
session?

Grant
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Night two of SB process notes

Parked Items

June 6, 2024

Benz Group

Cohen Group

Sanders Group

Potential Compromise?

1) Add STRs to the Zoning Code.

a. Prohibit STRs as an unlimited use.

b. Add STRs as a limited use.

c. Allow STRs in all zoning districts, except x.

1a yes, 1b yes, 1c yes with
conditions

1a yes, 1b yes, 1c yes

1a yes, 1b yes, 1c yes

Yes to all three

2) Allow legacy rights for existing STRs.
a. For all or just some.
b. Any sunset.

unclear/No position? Legacy use as an
accessory is fine. Might go for 5 years, but
not ten

Not in favor of restricting legacies but
willing to compromise

yes with 5-year sunset.
Potential yes with cap? (Not on the table)

Yes with 5-10-year sunset

3) Limit the number of STRs per person, by COR or by

unclear — liked one better than two

2

1, 2 for primary and secondary

1, 2 for primary + secondary w/ clarity

4) Limit number of STRs per lot. All agree cottage colonies are

exempt Note use one one lot versus another. one 1 per dwelling unit 1, 2 for primary/secondary 1, 2 for primary and secondary

5) Limit the number of STR leases on one property at one time. one 1 per dwelling unit 1 or per dwelling unit 1 or per dwelling unit

Cottage colonies exempt

6) Limit the number of STR leases per year. Unanimous: refer a. July August 6 (S. Maury has affirmed this)
to Changes In Occupancy (CIO) a. July August 6-7 a. July August 6 b. No limit in shoulder

a. Limit in July and August. 8 per year b. No limit in shoulder b. No limit in shoulder c. keep it simple

b. Li.mit outside July and August. _ c. unclear c. unclear Alternately: Ask group to agreiup(')?n a;nax number
c. Different number of leases or waiver for x. of CIO for the year? 127 147

7) Limit total number of days leased.

a. Limit in July and August. " " : : -

b. Limit outside July and August. No position <182 days No position Discard for the sake of simplicity

c. Different number of days or waiver for x.

8) Require minimum length of STR leases. _ None — stick to changes in occupancy
a. Minimum in July and August. 7 in July, August i Jul dA ;

b. Minimum outside July and August. 4 in shoulder Ml Neifts 1l y el AR

c. Different minimum or waiver for x. None in shoulder?

9) Require non-STR occupancy. 30 days* 30 days for first 5 years of ownershi
a. Number of days. Primary (32 + 28 +) greater than STR . : y y y P-
b. By whom (Formula) (Strongly?) opposed Subject to challenge, Dormant (Explore Benz numbers of 32/28 days
c. For how long. Commerce Clause? without getting too complicated?)
10) Prghlblt STBS in some structures. yes, (Matt Peel had a question about _

a. Tertiary Dwellings. ' t yes yes NO ISsue

b. Inclusionary Housing. apartments.)

11) Require compliance with Chapter 123. yes

12) Require STR properties to make upgrades.

a. Comply with Chapter 102 - lighting bylaw. o

b. Install low lumens lighting for pools. Table to next ATM?

c. Install vegetative or structural screening at lot lines and In favor but complex

parking. Opinion pending In favor PIeX. Amend Cohen ¢ 123 general bylaw

d. Install sound dampening for mechanical equipment within
10’ of a property line.

e. Parking requirements.

f. Other?

Keep it simple

article to reflect above changes and put
before the voters?

13) Effective date.

Ask town counsel
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SELECT BOARD SHORT-TERM RENTAL SUBCOMMITTEE
Minutes of the Meeting of June 3, 2024. The hybrid meeting took place in person in Room A of the Meeting
Trailer at 131 Pleasant; and, via remote participation using Zoom. Both members of the Subcommittee
were present: Thomas Dixon and Dr. Malcolm MacNab. Town staff present were Operations Administrator
Erika Mooney and Town Manager C. Elizabeth Gibson. Also present were Finance Committee Chair
Denice Kronau, Planning Board Chair David Iverson, Planning Director Leslie Snell, Interim Health Director
John Hedden, and attorneys John Giorgio and Devan Braun of Town Counsel’s office.

|. CALL TO ORDER

The meeting was called to order at 6:00 PM. Mr. Dixon gave an introduction of the subcommittee and
reviewed specific invitees to the meeting: Grant Sanders, Jim Sulzer, Steven Maury, Steven Cohen,
Pamela Perrin, Charity Benz and Matthew Peal. He said these invitees are representatives of specific
short-term rental related citizen-sponsored warrant articles for the September 17, 2024 special town
meeting. He said public comment will not be taken tonight; this session is intended to familiarize everyone
with the specifics of each warrant article. Dr. MacNab concurred and asked that the specifics be adhered
to.

|l. SELECT BOARD SHORT-TERM RENTAL SUBCOMMITTEE-LED DISCUSSION FOR POTENTIAL
CONSOLIDATION OF CITIZEN AND/OR TOWN-SPONSORED SHORT-TERM RENTAL WARRANT
ARTICLES

Town Counsel John Giorgio reviewed a chart he prepared that compares each citizen-sponsored zoning
warrant article. Mr. Giorgio urged that a consensus be reached with the citizen petitioners, the Select Board
and the Planning Board, for zoning articles, in the form of a Select Board and/or Planning Board sponsored
article(s). He said alternatively, a motion could be developed to one or more of the articles that would
contain a consensus. Mr. Giorgio proceeded to review the citizen articles that are general bylaw
amendments, rather than zoning. Mr. Giorgio stated that the more important categories to reach consensus
on with the zoning articles are: definitions, use chart and substantive regulations. Mr. Giorgio reviewed
pending litigation with respect to short-term rentals. Mr. Dixon invited the citizen petitioners to provide a
summary of their zoning articles. Ms. Benz said the primary purpose of her article is to protect residential
neighborhoods from unlimited short-term rentals and to encourage long-term rentals. She said that short-
term rentals are causing a negative impact on the island. She reviewed the specifics of the article. Mr. Peal,
another signatory of Ms. Benz's article, said their article is for the “future” of Nantucket. David Iverson
asked if Ms. Benz and Mr. Peal would consider an increase in the number of allowable rentals, from the
current proposal of 8 per year. Mr. Peal and Ms. Benz generally indicated they prefer their article as is.
Steven Cohen said he believes there are serious consequences and negative impacts that their article
would cause. Mr. Cohen explained his article saying the main components are to provide accommodations
for visitors other than hotels, which are limited; limiting impact on neighborhoods by increasing restrictions;
limiting expansion of properties used exclusively as short-term rentals (STRs). Mr. Cohen added that the
STR articles at the 2024 annual town meeting were accompanied by political campaigns that included
personal attacks and that was very disappointing. He said the Benz/Peal article does not adequately
support year-round housing. He said he agrees that the primary use of Nantucket properties should not be
short-term rentals; that certain areas could be limited or restricted from STRs; that a limit on turnovers
during the summer could be appropriate, but not during the off-season; “robust” nuisance rules are
appropriate. Grant Sanders and Jim Sulzer said their article is to protect the integrity of neighborhoods,
reduce neighborhood “churn”, protect the “time-honored” tradition of STRs and discourage the use of
investor-owned properties as STRs. They reviewed the specifics of the article. Mr. Dixon encouraged
people to provide him and Dr. MacNab any suggestions for how to reach consensus on these articles.

Select Board Short-term Rental Subcommittee Minutes of the Meeting of June 3, 2024 at 6:00 PM
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Discussion followed on the terms “vacation rental”, and “short-term rental”. Planning Director Leslie Snell
said that discussion might be premature without further review as to the chart prepared by Mr. Giorgio. Mr.
Cohen said he thinks a first step is to determine the definition and what zones they should be allowed in; or,
not allowed in. Some discussion followed. Dr. MacNab concurred with Mr. Cohen with respect to the basic
agreement of the definition and the locations where these would be allowed (or not allowed). Ms. Benz
spoke on the need for enforcement. Mr. Iverson agreed that a discussion about use and where and how it
is allowed is needed prior to any discussion about operation and associated regulations. Mr. Peal said the
definition’s title should be determined before anything else. Mr. Cohen said that a base definition is the
rental of a house of less than 31 days, and that the name of it can be determined later; meanwhile, what
should be determined next is, in what zones these are allowed; or, not allowed. Ms. Benz said she does not
want to see STRs in “residential zones”. Mr. Cohen suggested perhaps not in commercial-industrial. The
Zoning Use Chart was displayed on the screen, and discussion followed as to each district and whether or
not STRs should be allowed in each.

[II. ADJOURNMENT
Mr. Dixon moved adjournment at 7:58 PM; seconded by Dr. MacNab. So voted.

Approved the day of 2024.

Select Board Short-term Rental Subcommittee Minutes of the Meeting of June 3, 2024 at 6:00 PM
Page 2 of 3



SELECT BOARD SHORT-TERM RENTAL SUBCOMMITTEE
JUNE 3, 2024 - 6:00 PM
ROOM A AT MEETING TRAILER, 131 PLEASANT STREET
AND REMOTE PARTICIPATION VIA ZOOM
NANTUCKET, MASSACHUSETTS

List of documents used at the meeting:

Agenda Posting

Charity Benz STR Zoning article

Pamela Perun STR General Bylaw article

Steven Cohen STR Zoning article

Steven Cohen STR General Bylaw article

Matthew Peel STR General Bylaw article

Grant Sanders STR Zoning article

Town Counsel STR Zoning Articles comparison chart

Town Counsel STR General Bylaw Articles comparison chart
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SELECT BOARD SHORT-TERM RENTAL SUBCOMMITTEE
Minutes of the Meeting of June 4, 2024. The meeting took place via remote participation using Zoom
Webinar. Both members of the Subcommittee were present: Thomas Dixon and Dr. Malcolm MacNab.
Town staff present were Operations Administrator Erika Mooney and Town Manager C. Elizabeth Gibson.
Also present were Finance Committee Chair Denice Kronau, Nantucket Planning and Economic
Development Committee Chair Barry Rector, Planning Director Leslie Snell, Interim Health Director John
Hedden, and attorney Devan Braun of Town Counsel’s office.

|. CALL TO ORDER
The meeting was called to order at 6:01 PM.

[l. SELECT BOARD SHORT-TERM RENTAL SUBCOMMITTEE-LED DISCUSSION FOR POTENTIAL
CONSOLIDATION OF CITIZEN AND/OR TOWN-SPONSORED SHORT-TERM RENTAL WARRANT
ARTICLES FOR SEPTEMBER 17, 2024 SPECIAL TOWN MEETING

Mr. Dixon suggested starting with goals that have been submitted by the citizen article sponsor groups, as
have been submitted and contained in the Committee’s agenda packet. Charity Benz reviewed the
objectives of her group as submitted. Steven Cohen said the goal of his group is to achieve consensus
agreement as he reviewed at the June 314 meeting, as contained in the document in the Board'’s packet.
Grant Sanders said the overarching goal is to come up with an article that will pass at Town Meeting.
James Sulzer, associate of Mr. Sanders, re-reviewed the goals of their group as put forward at the June 31d
meeting. Mr. Dixon thanked the groups for these goals. He said that at the June 3 meeting, discussion left
off on zoning and where the types of short-term rental uses: primary (commercial), limited (vacation-type)
and accessory, should or should not be allowed. Mr. Cohen said he hopes the group can discuss what they
do agree on, rather than what they do not. He referred to a list of concepts he prepared based on the
articles submitted. Mr. Sanders agreed that going through the concept list could be helpful. He added that
the focus should be not on the “people” who are involved with short-term rentals (STRs), but rather the type
of use. Mr. Sulzer spoke on three types of traditional, “time-honored” uses, that he is not sure would be
considered “accessory use™: 1) year-round resident who lives in their property and short-term rents it up to
6 times in July and August; 2) year-round resident who owns a separate property and rents it up to 6 times
in July and August, but does not live in it longer than it is rented; 3) seasonal owner who STRs but does not
live in it longer than it is rented. Mr. Cohen said he has no issues with these uses. Ms. Benz said she could
generally agree to these uses and suggested using Mr. Cohen’s “STR Zoning Topics” list and go through
each item. That discussion proceeded as follows:

ltem 1 ("a—c”) Add STRs to Zoning Code.

- Ms. Benz said she supports guidelines for limited “accessory” use only and does not want to see any “Y”
in any zoning district.

- Mr. Cohen said his list is a topic list only, not detailed. He said his understanding from the June 3
meeting is that “CI” was the only district where STRs would not be permitted.

- Mr. Sanders concurred with Mr. Cohen and said he does not see a pure “accessory” use as realistic.

- Ms. Benz spoke on the 2024 annual town meeting discussion about STRS.

- Mr. Sanders said the concept is to create something that can be regulated, which is very difficult with an
accessory use. He said that while each group can always “fall back” on their submitted articles, he believes
a compromise article will be most successful at the Special Town Meeting (STM). With respect to the
lettered items of topic “1”, each of the three groups indicated agreement with 1a and b. Ms. Benz stated
that she would need a lot more discussion on 1c and cannot immediately support it. She agreed that STRs
should not be in the Cl district. Mr. Sanders and Mr. Sulzer agreed with item 1c.
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ltem 2 ("a — b”) Allow legacy rights for existing STRs.

- Ms. Benz said it is possible that her group could agree to both lettered items 2a and b.

- Mr. Cohen said he agrees with 2a and is not entirely sure about 2b.

- Mr. Sulzer said the number of contracts for the summer should apply across the board with a sunset
provision of 5 years. Some discussion followed.

- Ms. Benz expressed concern about “legacy” properties and how many are owned by a family. Discussion
continued on this and on “cottage colonies”.

- Mr. Cohen said having legacy restrictions for some and not others makes him uncomfortable.

- Mr. Dixon suggested coming back to this later and said it sounds like there is some consensus as to a
sunset provision.

ltem 3 Limit the number of STRs by person, by COR or by property.

- Ms. Benz said her group could consider this.

- Discussion followed as to different scenarios of ownership circumstances, and hardships, as well as lots
vs dwellings; and unintended consequences. It was agreed to “park” this matter for now, for further
discussion.

ltem 4 Limit number of STRs per lot.
- It was generally agreed by all parties that this is an appropriate concept with details to be finalized later.

Item 5 Limit the number of STR leases on one property at one time.

- Dr. MacNab said he has to leave (6:57 PM) but emphasized that this is an extremely complicated issue
and ultimately if too complicated it will too hard to enforce. He urged the groups to keep this simple.

- Ms. Benz said she supports this item, generally, with details to be finalized at a later time.

- Mr. Cohen agreed.

- Mr. Sanders agreed.

ltem 6 (“a — ¢”) Limit the number of STR leases per year.

- Ms. Benz agreed with 6 and 6a.

- Mr. Cohen agreed with 6 and 6a.

- Mr. Sanders agreed with 6 and 6a. He said his group prefers 6 turnovers for existing STRs and 4 for
“newcomers”.

- Mr. Cohen spoke on different implications of limiting the number of contracts. Discussion continued on
this, as well as the word “contract” vs “turnover”.

- Ms. Benz expressed concern about 6c¢. Discussion followed.

- It was agreed by all three groups that the “shoulder season” turnovers do not need to be limited.

- Discussion followed as to each group’s proposed turnover limitations in July and August. Some discussion
followed.

ltem 7 (“a — ¢”) Limit total number of days leased.

- Discussion followed on this. Each group reviewed their proposals.

- Mr. Cohen expressed his opinion that Ms. Benz's proposals are very complicated.

- Mr. Sanders and Mr. Sulzer agreed.

- Mr. Sanders spoke on the disruption the number of turnovers cause in neighborhoods. It was decided to
finalize these items at a later time.
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ltem 8 (“a — ¢”) Require minimum length of STR leases.
- Each group reviewed their proposals and asked various questions of each other’s proposals. It was
agreed to finalize these items at a later time.

ltem 9 (“a — ¢”) Require non-STR occupancy.

- Attorney Devan Braun from Town Counsel’s office explained the legality of this issue. Discussion ensured
as to enforceability of these types of provisions.

- Mr. Sanders stated that his group wants to ensure that people coming here to live, understand the island.
- Ms. Benz spoke in favor of this concept.

- Mr. Cohen said his group has concerns about the requirements, although the concepts are of value.

- Discussion followed as to the difficulties of enforcement.

ltem 10 (“a — b") Prohibit STRs in some structures.

- Ms. Benz agreed with both 10a, b.

- Mr. Cohen and Mr. Sanders concurred. Some discussion followed.

- Matthew Peal, associate of Ms. Benz spoke on the attainability of property on Nantucket.

ltem 11 Require compliance with Chapter 123.
- All groups agreed.

ltem 12 (“a — ") Require STR properties to make upgrades.

- Mr. Sanders said he supports much of the content within ltem 12 but does have some concern about
adding too much complexity.

- Mr. Cohen agreed.

- It was agreed to hold this for the General Bylaw discussion.

ltem 13. Effective date.
- Agreed to hold to next meeting.

I1l. ADJOURNMENT
The meeting was adjourned at 8:03 PM.

Approved the day of 2024.
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SELECT BOARD SHORT-TERM RENTAL SUBCOMMITTEE
JUNE 4, 2024 - 6:00 PM
ROOM A AT MEETING TRAILER, 131 PLEASANT STREET
AND REMOTE PARTICIPATION VIA ZOOM
NANTUCKET, MASSACHUSETTS

List of documents used at the meeting:

Agenda Posting

Charity Benz STR Zoning article

Pamela Perun STR General Bylaw article

Steven Cohen STR Zoning article

Steven Cohen STR General Bylaw article

Matthew Peel STR General Bylaw article

Grant Sanders STR Zoning article

Town Counsel STR Zoning Articles comparison chart
Town Counsel STR General Bylaw Articles comparison chart
Charity Benz article objectives

Grant Sanders article goals

Steven Cohen concept list

Chapter 139 - Zoning Use Chart
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