Planning and Land Use Services

Building = Historic Distrct Commission ® Planming Board ®* Zoning Board of Appeals

Date:  02/06/2023
To: Zoning Board of Appeals

From: Billy Saad
Land Use Specialist

RE: Staff Report for 02-09-23 ZBA Meeting

1. APPROVAL OF THE MINUTES:
= January 12, 2022

Staff reviewed the minutes. We recommend approval.

II.  OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN)
37-21 Kristina & Nicholas Amendolare 8 Bank Street Williams
Sitting: SM, LB, MO, EA, JM

Applicants are seeking Special Permit relief pursuant to Nantucket Zoning Bylaw Sections 139-30 and 139-33A
to make renovations, including an addition, to a single-family dwelling that is pre-existing non-conforming to
the setbacks. Locus is situated at 8 Bank Street, shown on Assessor’s Map 73 and Parcel 69. Evidence of
owner’s title is recorded in Book 1770, Page 216 on file at the Nantucket County Registry of Deeds. The site is
zoned Sconset Old Historic (SOH).

The applicant has submitted a Test Pit Report on pages 16-24 and floor plans on pages 25-27 of the

packet. Multiple letters in opposition were received and are included in your packet, starting on page
166.

09-22 Harris on Weweeder, LL.C 50 Weweeder Avenue Brescher
Continued to March 9, 2023 Sitting: SM, EA, MO, GT, MP
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20-22 Steven L. Cohen & Christopher P. Choma, Trs. 29 Monomoy Rd Nominee Trust, Cohen
Sitting: SM, LB, EA, JB, IM

Applicant is seeking Variance relief pursuant to Zoning By-law Section 139-32 for a waiver from the ground
cover provision in Section 139-16 in order to construct an accessory structure of up to 780.25 SF. Locus is
situated at 29 Monomoy Road, shown on Assessor’s Map 54 as Parcel 209 and as Lots 10 and 11 on Land Court
Plan 10937-C. Evidence of owner’s title is registered on Certificate of Title No. 22883 at the Nantucket County
District of the Land Court. The site is zoned Limited Use General 1 (LUG-1).

No new information has been submitted.

III. NEW BUSINESS (INITIAL PUBLIC HEARINGS AND VOTES MAY BE TAKEN):

10-22 Paul P. Moran & Jean M. Moran 4 Washington Ave Santos
Continued to March 9, 2023

17-22 Nantucket Cottage Hospital 16 Vesper Lane Erickson
Applicant is seeking Variance relief pursuant to Nantucket Zoning ByLaw Section 139-16 in order to divide an
existing lot, which is nonconforming as to frontage, into two lots, both of which will not meet the required
frontage of 50 feet in the CN district. Both lots will be accessed via an easement from Vesper Lane. Locus is
situated at 16 Vesper Lane, shown on Assessor’s Map 34 as Parcel 72 and shown as Lot 1 with the Nantucket
County Registry of Deeds. Evidence of owner’s title is recorded in Book 184 and Page 112 with the Nantucket
County Registry of Deeds. The site is zoned Commercial Neighborhood (CN).

The Applicant is seeking Variance relief from the required 50’ of frontage within the Commercial
Neighborhood (CN) zoning district. The locus is an oversized rear lot with no existing frontage. It is
accessed by an easement through Gouin Village. Applicant is proposing to divide the lot into 2, one of
which will be retained by Nantucket Cottage Hospital and the other conveyed to the Affordable Housing
Trust Fund for the development of affordable housing. An access easement for the AHTF lot will be
provided through Gouin Village and over the NCH site.

In Appendix A (Pages 524— 525 of the packet), the Applicant has made a compelling argument as to why
Variance relief may be granted.

19-22 Pacaso, Inc 11A Meadow Lane Panebianco
Requests to Withdraw without Prejudice

Applicant is appealing the Zoning Enforcement Officer’s determination regarding transient residential facilities.
Locus subject to the appeal is situated at 11A Meadow Lane, shown on Assessor’s Map 41 as Parcel 448.1
Evidence of owner’s title is recorded in Book 1911 and Page 44 with the Nantucket County Registry of Deeds.
The site is zoned Residential 20 (R-20).

01-23 & 03-23 Cueto, Francis E., Trustee of FAO Nominee Trust 23&29 Orange St Beaudette
Applicant is seeking a Modification to previously issued Special Permits to remove a condition related to
ground cover expansion. The applicant also requests that the Board grant the alteration of the preexisting
nonconforming pool use on 23 Orange Street by allowing the applicant to site it on 29 Orange Street. The
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requested relief is the result of a lot line adjustment between the two properties and no physical changes are
proposed to the existing structures. Locus is situated at 23 Orange Street and 29 Orange Street, shown on
Assessor’s Map 42.3.2 as Parcel 9 and 42.3.2 as Parcel 69, respectively. Evidence of the owner’s title is
recorded in Book 2 and Page 91 and as “A” in Book 7 and Page 23 with the Nantucket County Registry of
Deeds. The sites are zoned Residential Old Historic (ROH).

The Applicant proposes to modify previous Special permits to alter the shared lot line between 23 and 29
Orange Street. The proposed plan is in your packet on pages 386 & 411. This altered lot line will result
in an increased ground cover ratio for lot one (1) (23 Orange) and will exceed the current max ground
cover ratio of 40% within the Residential Old Historic Zoning District. The pool will not change
location, but the lot line adjustment will place the pool on lot two (2) (29 Orange) and requires relief
pursuant to Section 139-7 — Use chart; Prohibited use of a pool in the ROH district.

If the Board is inclined to approve the application, the finding the Board would need to make (established
locally by Section 139-33(1)A) which requires that the Board:

[...] finds that such extension, alteration, or change shall not be substantially more detrimental than the
existing nonconforming structure and/or use to the neighborhood. Where an existing structure violates a
front, rear, or side yard setback distance, the special permit granting authority may issue a special
permit to allow an extension, alteration, or change to the structure, provided that the nonconforming
setback distance is not made more nonconforming and based upon a finding that the extension will not be
substantially more detrimental to the neighborhood than the existing nonconformity.

Staff recommends modifying the previous Special Permits to accommodate the new address of the pool at
29 Orange Street and allow for the ground cover ratio to exceed the 40% maximum allowable at 23
Orange Street. Both properties are considered preexisting nonconforming, and the minor lot line
adjustment does not change the location or dimensions of the structures as they currently exist.

02-23 7 Lauretta Lane LL.C 7 Lauretta Lane Cohen
Applicant is requesting interpretation of MGL Ch. 40A Section 3, and alternatively relief by Variance pursuant
to Zoning By-law Section 139-32, to validate the existence of a solar array within the side yard setbacks, as
close as 19.8 feet to the western lot line and 1.9 feet to the eastern lot line. The property is located at 7 Lauretta
Lane, shown on Assessor’s Map 4 as Parcel 53 and as Lot 67 on Land Court Plan 16220-Z. Evidence of
owner’s title is registered on Certificate of Title No. 28835 at the Nantucket County District of the Land Court.
The site is zoned Limited Use General-3 (LUG-3).

The applicant is seeking variance relief pursuant to Section 139-32, to validate a solar array currently
sited within the 20’ setback in the LUG-3 zoning district. The solar array in question was constructed in
2019 with HDC approval # 73039 and building permit # BLDR2019-11-0095. The building permit was
completed on 10/26/2020, a copy of which is in your packet on paged 431 - 432. Email correspondence
between the ZEO and the applicant’s representative regarding the pre-construction placement of the
solar array is in your packet on page 430. At the time the permit was obtained and closed out, the ZEQO’s
interpretation of MGL 40A section 3 was “All care should be taken to locate a solar array within the
buildable area of the property, but an array located within a setback area is not currently considered a
zoning violation”.

The finding the Board would need to make to meet the threshold (established by MGL 40.A § 10 and
locally per Section 139-32.A) which requires that the Board:

[...] specifically finds that owing to circumstances relating to soil conditions, shape or topography of such
land or structures but not affecting generally the zoning district in which it is located, a literal
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enforcement of the provisions of this chapter would involve substantial hardship, financial or otherwise,
to the petitioner or appellant, and the desirable relief may be granted without substantial detriment to
the public good and without nullifying or substantially derogating from the intent or purpose of such
bylaw.

Staff recommends approval. The Building Department’s interpretation has changed, and due to the
change, any proposed solar array that encroaches on yard setbacks requires relief from the ZBA. The
Building Commissioner will be present at the meeting and supports the requested relief as the solar array
was completed and approved prior to the change in interpretation.

04-23 David Stanley-Brown Trustee of Windmoor NT 37 Chuck Hollow Road Williams
Applicant is seeking relief by Variance pursuant to Nantucket Zoning By-law Section 139-16 (Intensity
regulations). The applicant is seeking validation of an existing lot as separately marketable and buildable from
abutting 39 Chuck Hollow Road. Locus is situated at 37 Chuck Hollow Road, shown on Assessor’s Map 75,
Parcel 108 and as Lot 602 on Land Court Plan 54004-25. Evidence of owner’s title is registered on Certificate
of Title No. 19732 at the Nantucket County District of the Land Court. The site is zoned Limited Use General-3
(LUG-3).

Applicants are requesting a Variance to validate the Lots located at 37 & 39 Chuck Hollow Road, as
separately marketable and buildable. 37 Chuck Hollow Road is unimproved with approximately 65,775
sf of lot area. 39 Chuck Hollow Road is improved with a single-family dwelling, containing
approximately 1,607 sf of ground cover on a lot that contains approximately 65,775 sf of lot area. Both
lots are undersized for the zoning district with a minimum lot size of 120,000 sf. However, the undersized
lots are consistent with the sizes of other neighboring, see page 489 of the packet. Both lots are shown as
lots 602 and 603 on Land Court Plan 54004-25 on page 498 in your packet.

The subject lots have been held in common ownership since 1973, and the current owner has had title to
both lots since 1980. Under the Zoning Bylaw, the two lots would have merged for zoning purposes
because one lot is undeveloped, and the other lot contains a dwelling. Staff researched as far back as
1983 and found previously granted Variances for similar requests. The bulk of the Variance requests
taking place in Tom Nevers was found between 1986-1987 with six (6) Variances granted. Copies of the
decisions are attached at the end of the staff report. Staff did not find any denials pertaining to this
Variance request, and no opposition from an abutter was received.

If the Board is inclined to approve this request, the finding would need to meet the threshold (established
by MGL 40.A § 10 and locally per Section 139-32.A) which requires that the Board:

[...] specifically finds that owing to circumstances relating to soil conditions, shape or topography of such
land or structures but not affecting generally the zoning district in which it is located, a literal
enforcement of the provisions of this chapter would involve substantial hardship, financial or otherwise,
to the petitioner or appellant, and the desirable relief may be granted without substantial detriment to
the public good and without nullifying or substantially derogating from the intent or purpose of such
bylaw.
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Pg 479-520

05-23 David Stanley-Brown Trustee of Windmoor NT 39 Chuck Hollow Road Williams
Applicant is seeking relief by Variance pursuant to Nantucket Zoning By-law Section 139-16 (Intensity
regulations). The applicant is seeking validation of an existing lot as separately marketable and buildable from
abutting 37 Chuck Hollow Road. Locus is situated at 39 Chuck Hollow Road, shown on Assessor’s Map 75,
Parcel 109 and as Lot 603 on Land Court Plan 54004-25. Evidence of owner’s title is registered on Certificate
of Title No. 19732 at the Nantucket County District of the Land Court. The site is zoned Limited Use General-3
(LUG-3).

See 04-23, 37 Chuck Hollow Road

IV. OTHER

V. ADJOURNMENT (VOTE WILL BE TAKEN)
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PREVIOUS DECISIONS FOR 23 & 29 ORANGE ST



TOWN OF NANTUCKET  recriveD
BOARD OF APPEALS .,
NANTUCKET, MASSACHUSE@;[S 0258

Date: November 15, 2013

To: Parties in Interest and Others concerned with the Decision of
The BOARD OF APPEALS in the Application of the following:

Application No: 072-13

Owner/Applicant: Francis E. Cueto, Trustee of the
FAO Nominee Trust

Enclosed is the Decision of the BOARD OF APPEALS which has this
day been filed with the office of the Nantucket Town Clerk.

An Appeal from this Decision may be taken pursuant to Section 17
of Chapter 40A,. Massachusetts General Laws. .. — — -

Any action appealing the Decision must be brought by filing a
complaint in Land Court within TWENTY (20) days after this day's
date. Notice of the action with a copy of the complaint and
certified copy of the Decision must be given to the Town Clerk so
as to be received within such TWENTY (20) days.

o L~

Eleanor W. Antonietti,
Zoning Administrator

cc: Town Clerk
Planning Board
Building Commissioner/Zoning Enforcement Officer

PLEASE NOTE: MOST SPECIAL PERMITS AND VARIANCES HAVE A TIME LIMIT
AND WILL EXPIRE IF NOT ACTED UPON ACCORDING TO NANTUCKET ZONING
BY-LAW SECTION 139-30 (SPECIAL PERMITS); SECTION 139-32
(VARIANCES) . ANY QUESTIONS, PLEASE CALL THE NANTUCKET ZONING BOARD
OF APPEALS OFFICE AT 508-228-7215.



NANTUCKET ZONING BOARD OF APPEALS
2 Fairgrounds Road
Nantucket, Massachusetts 02554

Assessor’s Map 42.3.2, Parcels 68 and 69 Book 1391, Page 257
29 Orange Street

R-OH

DECISION:

1. At a public hearing of the Nantucket Zoning Board of Appeals, on Thursday,

November 14, 2013, at 1:00 P.M., at 4 Fairgrounds Road, Nantucket, Massachusetts, the Board
made the following decision on the application of FRANCIS E. CUETO, TRUSTEE OF THE
FAO NOMINEE TRUST w/d/t dated 2/1/2012 recorded at the Nantucket Registry of Deeds
in Book 1218, Page 129, c/o Vaughan, Dale, Hunter, and Beaudette, PC, 2 Whaler’s Lane, PO
Box 659, Nantucket, Massachusetts 02554, File No. 072-13:

2. Applicants are requesting Special Permit relief pursuant to Nantucket Zoning Bylaw
Section 139-33.A.(3)(a) (alteration of preexisting nonconforming structures) in order to add two
small additions to the north and south side of the existing dwelling within the buildable portion
of the Property. The dwelling on the property was constructed prior to the adoption of the
Nantucket Zoning By-Law and is pre-existing nonconforming with respect to the zoning
regulations in the Residential Old Historic (R-OH) Zoning District. More specifically, the
dwelling is 2.9 feet from the southerly side yard lot line where a five (5) foot side yard setback is
required and has a height in excess of the maximum of 30 feet which the Zoning By-Law
requires. The Locus is situated at 29 Orange Street, is shown on Nantucket Tax Assessor’s Map
42.3.2 as Parcels 68 and 69, and evidence of owners’ title is recorded at the Nantucket Registry
of Deeds in Book 1391, Page 257. The site is zoned R-OH.

3. Our decision is based upon the application and accompanying materials, representations,
and testimony received at our public hearing. There was no Planning Board recommendation on
the basis that no matters of planning concern were presented. There were no letters in favor of,
or in opposition to, the application.

4. Attorney Richard Beaudette represented the Applicants. Attorney Beaudette explained to
the Board of Appeals that the Applicants are requesting Special Permit relief pursuant to
Nantucket Zoning Bylaw Sections 139-33.A.(3)(a) in order to add two small additions to the
north and south side of the existing dwelling within the buildable portion of the lot.

5. Therefore, after a discussion with the agent for the Applicants, the Board finds that such a
Special Permit for relief sought by the Applicants pursuant to Nantucket Zoning Bylaw Section
139-33.A.(3)(a) in order to add two small additions to the north and south side of the existing
dwelling within the buildable portion of the lot would not increase the nonconforming nature of
the existing structure on the lot because the proposed work will be located in the buildable
portion of the Property, will not create any new nonconformities, and would be in harmony with
the general purpose and intent of the Zoning Bylaw.



6. Accordingly, by a UNANIMOUS vote of the sitting Board, the Board of Appeals grants a
Special Permit for the relief sought by the Applicants pursuant to Nantucket Zoning Bylaw
Section 139-33.A.(3)(a) in order to add two small additions to the north and south side of the
existing dwelling within the buildable portion of the lot subject to the following conditions:

a. That the proposed work shall be in accordance with the site plan entitled “Cueto
Residence 29 Orange Street Nantucket, MA 02554, dated September 4, 2013,
prepared by Botticelli & Pohl Architects, a copy of which is attached hereto as
“Exhibit A”;

b. That there shall be no exterior construction for the proposed work, including the

exterior use of power.tools for interior work or for hardscaping, between Memorial
Day and Labor Day of any year.

- SIGNATURE PAGE TO FOLLOW
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COMMONWEALTH OF MASSACHUSETTS

Nantucket, SS
November 1Y ,2013

On the | j th day of NOWﬁMW , 2013, before me, the undersigned notary public,

personally appeared ECI wargd 770 Le , one of the above-named members of

the Zoning Board of Nantucket, Massachusetts, personally known to me to be the person whose

name is signed on the preceding document, and acknowledged that he/she signed the foregoing
 instrument voluntarily for the purposes therein expressed.
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TOWN OF NANTUCKET

ZONING ADMINISTRATOR
NANTUCKET, MASSACHUSETTS 02554

Date: March 23, 2017

To: Parties in Interest and Others concerned with the Decision of
The Zoning Administrator in the Application of the following:

Application No: 02-17

Owner/Applicant: Francis E. Cueto, as Trustee of the FAO
Nominee Trust(u/d/t dated February 1, 2010
recorded at book 1218, Page 129)

Property Description 29 Orange Street
Map 42.3.2 Parcels 68 & 69

Enclosed is the Decision of the Zoning Administrator which has this day
been filed with the office of the Nantucket Town Clerk.

An Appeal from this Decision to the Zoning Board of Appeals may be
taken pursuant to Nantucket Zoning Bylaw Section 139-29.C. (3)

Any action appealing the Decision must be brought by filing a notice of
appeal, specifying the grounds thereof, with the Town Clerk, pursuant
to Nantucket- Zoning Bylaw Section 139-29.C,. (6)

T

Eleanor Weller Antonietti,
Zoning Administrator

cc: Town Clerk
Building Commissioner/Zoning Enforcement Officer



TOWN OF NANTUCKET
NANTUCKET ZONING ADMINISTRATOR
2 Fairgrounds Road
Nantucket, Massachusetts 02554

Asscssor’s Map 42.3.2 Parcels 68 & 69 Lots marked “A” & “C”
29 Orange Street - Plan Book 7, Page 23
Residential Old Historic (ROH) ' Book 1391, Page 257
DECISION:

1. Upon review of the application submitted by the Applicant for the above-referenced

property, it was determined by the Zoning Administrator pursuant to Nantucket Zoning
By-Law Section 139-33.A(1)(b) that the proposed alteration, extension, and structural
change to the pre-existing non-conforming structure shall not increase the nonconforming
nature of said structure.

The Applicant is proposing to alter the existing structure by adding shed dormer windows
to the front and rear elevations of the three story single-family dwelling. The proposed
additions are within the buildable portion of the Properly and will neither increase the
pre-existing nonconforming setbacks or height of the structure nor create any new non-
conformities.

The dwelling, shown on plan entitled, “Building Location Plan of Land in, Nantucket,

Mass.”, dated March 13, 2017, prepared by Blackwell & Associates, Inc., a reduced copy
of which is attached hereto as “Exhibit A”, was constructed prior to the adoption of the
Nantucket Zoning By-Law and is pre-existing nonconforming with respect to the zoning
regulations in the Residential Old Historic (ROH) Zoning District. More specifically, the
dwelling is sited 2.9 feet from the southerly side yard lot line where a five (5) foot side
yard setback is required and has a height in excess of thirty (30) feet which is the
maximum allowed pursuant to Section 139-17.A.

The locus benefits from prior Special Permit relief in Board of Appeals Decision No.
072-13 granted pursuant to Section 139-33.A in order to allow two small additions to the
north and south side of the existing dwelling within the buildable portion of the lot. A
prior Zoning Administrator decision was issued in ZA No. 021-14 to allow for the
addition of shed dormer windows to the rear (west) elevation. However, this decision was
never recorded and the relief was never exercised. Applicant is herewith reapplying for
the relief to install dormers on the rear (west) elevation and also requesting relief to
install dormers on the front (east) elevation. The proposed dormers are within the
buildable portion of the premises. The alterations will not bring the structure closer to the
southerly lot line and will not increase the pre-existing nonconforming ridge height.



5. Based upon the foregoing, the Zoning Administrator finds that the proposed alterations
consisting of the addition of shed dormers to the front and rear elevations of the pre-
existing nonconforming dwelling will not increase the pre-existing nonconforming
setback or height of the structure, will not create any new nonconformities, and hereby
issues the permit as requested. This approval is subject to the following condition:

a. There shall be no exterior construction between Memorial Day and Labor Day
of any given year relative to the construction contemplated under this
decision.

Eleanor Weller Antonietti
Zoning Administrator

COMMONWEALTH OF MASSACHUSETTS

Nantucket, ss

On the 23“x day of Md\rc;[ﬂ , 2017, before me, the undersigned notary public,
personally appeared Tl eaner I zllor Artoniettl , the above-named
Zoning Administrator of Nantucket, Massachusetts, personally known to me to be the person
whose name is signed on the preceding document, and acknowledged that she signed the
foregoing instrument voluntarily for the purposes therein expressed.
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VTOWN} 'OF N.ANTUCKET
BOARD OF APPEALS

NANTUCKET, MASSACHUSETTS 02554

Date: /Y)Om[ /7 . 2ol

~To: Parties in Interest and. Others concerned with the
- Decision of the BOARD OF APPEALS in the Application of the

following:

Application No.: @38’~QC0

Owner/Applicant: QOK/)eH? 2. and Sl Tn
(WD (nebrepner |

Enclosed is the Decision of the BOARD OF APPEALS which has
this day been filed in the office of the Nantucket Town
Clerk.

An Appeal from this Decision may be taken pursuant to
Section 17 of Chapter 40A, Massachusetts General Laws.

Any action appealing the Decision must be brought by

filing an complaint in court within TWENTY (20) days after
this day's date. Notice of the action with a copy of the
complaint and certified copy of the Decision must be given -
to the Town Clerk so as to be received within such TWENTY

(20) days. T

cc: Town Clerk
Planning Board
Building Commissioner

PLEASE NOTE: MOST SPECIAL PERMITS AND VARIANCES HAVE A TIME
LIMIT AND WILL EXPIRE IF NOT ACTED UPON ACCORDING TO NANTUCKET
ZONING BY-LAW §139-30I (SPECIAL PERMITS); §139-32I (VARIANCES)
ANY QUESTIONS, PLEASE CALL THE NANTUCKET ZONING BOARD OF APPEALS.



TOWN OF NANTUCKET

ZONING BOARD OF APPEALS ™
1 EAST CHESTNUT STREET
NANTUCKET, MASSACHUSETTS 02554

Assessor’s Map 42.3.2, Parcel 9 No plan on record
Book 985, Page 3 23 Orange Street
Residential-Old-Historic District

DECISION:

At a Public Hearing of the Nantucket Zoning Board of Appeals, held at 1:00 P.M.,,
Friday, MAY 12, 2006, in the Conference Room, Town Annex Building, 37 Washington Street,
Nantucket, Massachusetts, on the Application of the ROBERT B. AND SALLY JO
WINEBRENNER, of 23 Orange Street, Nantucket, Massachusetts 02554, Board of Appeals
File No. 038-06, the Board made the following Decision:

1. Applicants are seeking relief by SPECIAL PERMIT under Nantucket Zoning By-
law Section 139-33A (alteration/expansion of a pre-existing/nonconforming structure/use), and
to the extent necessary, a MODIFICATION of the SPECIAL PERMIT relief granted in the
Decision in BOA File No. (€1 -06, that allowed alterations and expansions of a portion of a pre-
existing nonconforming single-family dwelling. Applicants are now seeking to demolish and
replace the rear about 106 square-foot addition, that was the subject of the previous grant of
relief, rather than simply raise the roof on the existing portion of the dwelling. The reconstructed
addition would be placed substantially on the same footprint as the original addition and would
come 1o closer to the side yard lot line than the original addition and be sited farther away from
the easterly side yard lot line than the existing structure. In addition, to the extent necessary,
relief is sought by SPECIAL PERMIT under Nantucket Zoning By-law Section 139-33E(2)(a) in
order to demolish and replace the addition, while maintaining the maximum nonconforming
ground cover ratio currently contained on the lot, of about 34% (or about 1,590 square feet).
Alternate relief is also available by Special Permit under Nantucket Zoning By-law Section 139-
33A(9) to be able to remove and replace a structure or a portion of a structure that exceeds
maximum ground cover so long as the nonconforming ground cover ratio is not increased. Other
work is currently being performed on the structure but does not need any relief from this Board.
The property is nonconforming as to lot size with the lot containing about 4,679 square feet of
area in a district that requires a minimum lot size of 5,000 SF; as to ground cover with the lot
containing about 34% ground cover ratio in a district that allows a maximum ground cover ratio
for undersized lots of 30%; as to frontage, with the lot having about 24.25 feet of frontage on
Orange Street in a district that requires a minimum frontage of 50 feet; and as to setback, with
the structure being sited as close as zero feet (common wall) from the northerly side yard lot line,
as close as zero feet from the southerly side yard lot line and as close as zero feet from the
easterly side yard lot line, in a district that requires a minimum side yard setback of five feet.

The Premises is located at 23 ORANGE STREET, Assessor’s Map 42.3.2,
Parcel 9, no plan on record, Plan Book 985, Page 3. The property is zoned Residential-Old-
Historic.



2. The Decision is based upon the Application and the materials submitted with it
and the testimony and evidence presented at the Hearing. The Planning Board made no
recommendation finding that the matter did not present any issues of planning concern. There
were no letters on file and no opposition presented at the hearing.

3. The Applicants stated that in May 2006 they received a grant of Special Permit
relief from this Board in the Decision in BOA File No. 031-06 in order to alter and extend an
existing about 106-foot addition on the rear of the single-family dwelling as part of a substantial
renovation of the structure that would not result in an increase of the nonconforming ground
cover ratio of about 34%. As part of the renovation, the Applicants had originally proposed to
alter the existing roof pitch of the rearmost addition by raising one side to make the roof level
under a second floor deck with a finished height of about nine feet without coming any closer to
the easterly side yard lot line than the existing structure. Applicants represented that during the
renovation process it was found that the walls on that part of the house were rotted and would not
support a new roof nor withstand having a new foundation placed under them. The Applicants
demolished and began the process of reconstructing the addition on the same footprint, with the
same proposed height. The new addition would come no closer to the easterly side yard lot line
than the previous addition and no closer than the existing house. The addition would not increase
the nonconforming ground cover ratio of 34%. The Nantucket Historic District Commission had .
also approved the demolition and reconstruction of the addition as it was going to result in an
addition that architecturally represented what was approved originally. Other alterations
approved originally by the Nantucket Historic District Commission in their Certificate of
Appropriateness No. 47,496 would be done within the existing footprint of the main portion of
the house, and would not need relief from this Board. When Steve Butler from the Building
Department inspected the work he asked the Applicant to return to this Board to modify the relief
to include demolition and reconstruction of the rear addition. Applicants are also seeking relief
by special permit due to the temporary reduction in the overall nonconforming ground cover
ratio of 34% due to the demolition of the about 106 square-foot rear addition. Ground cover
would be momentarily reduced by about .02% and would then be increased again to 34% with
the reconstruction of the rear addition.

4. Based upon the foregoing, the Board finds that a grant of the Modification of the
previous Special Permit relief granted in the Decision in BOA File No. 031-06 to allow
demolition and reconstruction of the rear addition of the single-family dwelling as proposed with
a new roof height of about nine feet and sited within the required easterly five-foot side yard
setback area, would constitute a minimal increase in the massing within said setback area.
However, the Board further finds that said increase would not be substantially more detrimental
to the neighborhood than the existing structure and would have minimal to no impact on
surrounding properties. The Board notes that this section of the structure is at the rear of the
property and proximate a parking lot area that is currently used in conjunction with the church
located to the west of the Locus. In addition, the Board finds that the temporary decrease of
ground cover with the demolition of the about 106 square-foot rear addition, and its
reconstruction, resulting in the same overall ground cover ratio of 34%, would not be
substantially more detrimental to the neighborhood than the existing situation.

5. Accordingly, by a UNANIMOUS vote, the Board GRANTS the requested
MODIFICATION of the SPECIAL PERMIT granted in the Decision in BOA File No. 031-06
under Nantucket Zoning By-law Section 139-33A, to allow the demolition and reconstruction of



the rear addition as proposed; and under Section 139-33E(2)(a) to allow a maximum ground
cover of 34% for the lot, based upon the following conditions:

d.

Dated: May |9, 2006

There shall be no expansion of the ground cover ratio without
further relief from this Board, and shown on the “Mortgage Plot
Plan”, done by Charles W. Hart & Associates, Inc., dated October
14, 2005, a reduced copy of which is attached hereto as Exhibit A;

The alterations/expansion of the rear addition shall be completed in
substantial conformance with the Certificate of Appropriateness
No. 48,320 issued by the Nantucket Historic District Commission,
as may be amended from time to time; and

There shall be no exterior construction related to this work allowed
between June 15 and September 15 of any given year.
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“TOWN 'Qﬁ ﬁANTUCKET
BOARD OF APPEALS
NANTUCKET, MASSACHUSETTS 02554

Date: | mOtt /O ' 200Cg.

Bk: 1025 Pg 339 Page: 1 of 4
Doc SP 06/08/2006 01 24 M

~_To: Parties in Interest and. Others concerned with the.
"“Decision of the BOARD OR APPEALS in the Application of the
following:

uﬁpplication Nd.: stS{- C5Co
Owner/Applicant: Ed‘/wr’rﬁ Qﬂ& Sa (((l Jo
Wine lomnmer

-

Enclosed-is the Decision of the BOARD OF APPEALS which has
this day been filed in the office of the Nantucket Town
Clerk.

An Appeal from this Decision may be taken pursuant to
Section 17 of Chapter 40A, Massachusetts General Laws.

Any action appealing the Decision must be brought by

filing an complaint in court within TWENTY (20) days after
this day's date. Notice of the action with a copy of the
complaint and certified copy of the Decision must be given -
to the Town Clerk so as to be received within such TWENTY

(20) days.
(e T=

CL”\Q Chairman

cc: Town Clerk
Planning Board
Building Commissioner

. PLEASE NOTE: MOST SPECIAL PERMITS AND VARIANCES HAVE A TIME

. LIMIT AND WILL EXPIRE IF NOT ACTED UPON ACCORDING TO NANTUCKET
ZONING BY~LAW §139-30I (SPECIAL PERMITS): §139-32I (VARIANCES)
ANY QUESTIONS, PLEASE CALL THE NANTUCKET ZONING BOARD OF APPEALS.
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. e TOWN OF NANTUCKET

T & % ZONINGBOARD OF APPEALS

e et ‘1 EAST CHESTNUT STREET

3 & 29  NANTUCKET, MASSACHUSETTS 02554

& % TE

W = <o
Axsessor’gMap 4352, Parcel 9 No plan on record
Book 985¢Page 3 23 Orange Street
Residential-Old-Historic District
DECISION:

At a Public Hearing of the Nantucket Zoning Board of Appeals, held at 1:00 P.M.,
Friday, April 7, 2006, in the Conference Room, Town Annex Building, 37 Washington Street,
Nantucket, Massachusetts, on the Application of the ROBERT B. AND SALLY JO
WINEBRENNER, of 23 Orange Street, Nantucket, Massachusetts 02554, Board of Appeals
File No. 031-06, the Board made the following Decision:

1. Applicants are seeking relief by SPECIAL PERMIT under Nantucket Zoning By-
law Section 139-33A (alteration/expansion of a pre-existing/nonconforming structuré/use).
Applicants propose to alter and extend a single-family dwelling by raising the roof height of a
portion of a rear addition from about 6’8" feet to about nine feet. The rear el currently has a
sloped roof and the lower part of the roof would be raised to meet the higher part to create a flat
area under a raised deck area within the required easterly five-foot side yard setback area but
without coming any closer to the lot line than the existing structure or increasing the
nonconforming ground cover ratio. Other work would be performed on the structure but would
not need any relief from this Board. The property is nonconforming as to lot size with the Lot
containing about 4,679 square feet of area in a district that requires a minimum lot size of 5,000
SF; as to ground cover with the lot containing about 32% ground cover ratio in a district that
allows a maximum ground cover for undersized lots of 30%; as to frontage, with the lot having
about 24.25 feet of frontage on Orange Street in a district that requires a minimum frontage of 50
feet; and as to setback, with the structure being sited as close as zero feet (common wall) from
the northerly side yard lot line, as close as zero feet from the southerly side yard lot line and as
close as zero feet from the easterly side yard lot line, in a district that requires a minimum side
yard setback of five feet.

The Premises is located at 23 ORANGE STREET, Assessor’s Map 42.3.2,
Parcel 9, no plan on record, Plan Book 985, Page 3. The property is zoned Residential-Old-
Historic.

2. The Decision is based upon the Application and the materials submitted with it
and the testimony and evidence presented at the Hearing. The Planning Board made no
recommendation finding that the matter did not present any issues of planning concern. There
were no letters on file and no opposition presented at the hearing.

3. The Applicants represented that the Locus was dimensionally nonconforming as
stated above in Paragraph 1. The Applicants are undertaking a substantial renovation of the
structure that would not result in an increase of the nonconforming ground cover ratio of about




Bk: 01025 Pg: 341

34%. As part of the renovation, the Applicants propose to alter the existing roof plane of the
rearmost addition by raising one side to make the roof level under a second floor deck with a
finished height of about nine feet without coming any closer to the easterly side yard lot line.
That portion of the structure is sited as close as about 0.5 feet from the lot line with the main
portion of the dwelling sited at zero from the same lot line. A portion of the rear addition is sited
outside the required five-foot setback area. Other alterations approved originally by the
Nantucket Historic District Commission in their Certificate of Appropriateness No. 47,496
would be done within the existing footprint, and would not need relief from this Board.

4, Based upon the foregoing, the Board finds that a grant of the Special Permit relief
requested to allow the alteration of the rear addition of the single-family dwelling by leveling the
height of the roof as proposed partially within the required easterly five-foot setback area, would
constitute a minimal increase in the massing within said setback area. However, the Board
further finds that said increase would not be substantially more detrimental to the neighborhood
than the existing structure and would have minimal to no impact on surrounding properties. The
Board notes that this section of the structure is at the rear of the property and proximate a parking
lot area that is currently used in conjunction with the church located to the west of the Locus.

5. Accordingly, by a UNANIMOUS vote, the Board GRANTS the requested relief
by SPECIAL PERMIT under Nantucket Zoning By-law §139-33A, to allow the alterations and
expansion of the dwelling as proposed, based upon the following conditions:

a. There shall be no expansion of the ground cover ratio without
further relief from this Board, and shown on the “Mortgage Plot’
Plan”, done by Charles W. Hart & Associates, Inc., dated October
14, 2005, a reduced copy of which is attached hereto as Exhibit A;

b. The alterations/expansion of the rear addition shall be completed in
substantial conformance with the Certificate of Appropriateness
No. 47,496 issued by the Nantucket Historic District Commission,
as may be amended from time to time; and ‘

c. There shall be no exterior construction related to this work allowed
between June 15 and Septembe of any given year.

Dated: May /0, 2006
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BOARD OF APPEALS

TOWN OF NANTUCKET
NANTUCKET, MASSACHUSETTS 02554

DECISION:

! The BOARD OF APPEALS, at a Public Hearing held on FRIDAY, SEPTEM-
.BERjS, 1986 at 1:30 p.m. in the Town and County Building, Nantucket,
made the following Decision on the Application of RONALD AND LINDA
HEURLIN (097-86) of Box 1171, Nantucket, MA 02554.

1. Applicants seek a VARIANCE from the minimum lot size require-
ments of SECTION 139-16A of the Zoning By-Law intensity regulations to
cure a non-conformity affecting marketability and buildability of five
contiguous lots comprising the premises. The premises are located at
Mayhew Road, Ton Nevers, Assessor's Parcels 92.4-215 through 219, Lots
145-141, respectively, Land Court Plan 5004-D, Sheet 5, and zoned
LIMITED USE GENERAL-III.

2. Our findings are based upon the Application papers including
a copy of Land Court Plan 5004-D, Sheet 35, and representations,
Assessor's Map 92.4 (marked to delineate the premises) and Attorney's
Affidavit dated July 11, 1985 received at our heariﬁg. Based upon
counsel's affidavit and explanations, we understand that the premises

were at all times prior to upzoning - and resultant non=-conformity - held

-in ownership separate from- any adjoining land. When created and until.
such upzoning, the premises conformed to then existing zoning require-
ments, e.g., as to area and frontage., The premises with area of approxi-
mately 0.55 acres, are now substandard since. a minimum of 120,000 SF

is required.

3. Subsequent to the LUG-III upzoning, on April 2, 1984, Appli-
cants' predecessors confirmed their title following Land Court tax title
proceedings by the developer Nantucket Beach Properties ("NBP"). By
pre-arrangement of the parties NBP obtained a new Certificate of Title
to the premises from the Land Court. At that moment, NBP was owner in
common of the premises and abutting land, e.g., Parcels 92,4-220

S
o

W
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(097-86) ’ -2-
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through 224 (Lots 140-136).fromptly thereafter, NBP effected a con-
firmatory transfer of title to Applicants' predecessors, §575.00 being

paid to recompetisé NBP for its prior payment of back taxes.
4., In LUG-TII, use is limited to single-family residences.

. 5.No opposition was heard. The Planning Board's recommendation
wasffavorable. Having acquired the property in March, 1983, Applicants
would face severe financial hardship if the premises were not buildable.
Such hardship runs with the land.

6. As we understand the applicéble zoning law, Ch, 40A, Section 6,
MGL, fourth paragraph, first sentence (our code Section 139-33E), the
subsequent, momentary, common ownership by NBP did not result in a
"merger" for zoning purposes or otherwise deprive the premises of their
protected status as grandfathered for single-~family residential use,
i.e., construction of a single-family residence, Carciofi v. Board of
Appeals of Billerica, 22 Mass. App. Ct. 926 (1986). In the Land Use
Manager, Vol. 3, Ed. 6 August 1986 published by the Commonwealth's
Executive Office ofCommunities and Development, a six-pronged test for
qualifying under this grandfathering provision is set forth, to which
Applicants' situation conforms, namely (restated):

1, The premises have at least 5000 SF with 50-foot frontage;

2, Zoned for single-family use;

3. Conformed to existing 26ning when Iegally created;

4, Separately owned per the most recent title instrument of
record prior to the effective date of the restrictive
upzoning which now makes the"premises substandard;

5. When conveyed after the upzoning, the premises retained
separate jidentity, at all times being described as
separate and distinct;

6. As of such upzoning date, the premises were in fact
separate and not legally available for use in connection
with adjoining land.



037512
(097-86) -3-

7. We find, therefore, that the premises remain grandfathered,
hence bujildable, notwithstanding the momentary common ownership to rectify
title. Accordingly, the relief sought may be granted without substantial
detriment to the public good and without nullifying or substantially
derogating from the intent or purposes of the zoning chapter.

8. This Board, by UNANIMOUS vote, GRANTS to Applicants the re-
quested VARIANCE subject to the condition that Applicants effect a legal
merger of their 5 lots comstituting the premises and make the same of
record in.the Registry of Deads of Nantucket.

Dated: September 19, 1986
Nantucket, MA 02534

\3-»-'&- .
%:‘%L;ww CL W%_/, |
&y :mv.-. William R. Sherman "

B e - QN& /Om Z)/D Vf]/@w«———\

Dorothy D. Vollans

| CERTIFY THAT 20 DAYS HAVE ELAPSED AFTER THE DECISION : /
WAS FILED IN THE OFFICE OF THE TOWN CLERK, AND THAT — a

NO APPEAL HAS BEEN FIL ED, PERSUANT TO GENERAL LAWS -
40A, SECTION 11 ,%, ML Dale Waine
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TR ESEORMMON WEALTH :OF"MASSACHUSETTS 3855 1

Nantucket
A City or Town

# e < BOARDIOF. APPEALS R

. Date:  Decembér 5 19865

Certificate of Granting of Variance orSpeciat Permit-
(General Laws Chapter 40A, Section 11)

The Board of appeals of the City or Town of Nantucket

, hereby certifies that & Variance Wbmbecngrmted
To _Richard. E Kotalac, Jr, (140~86)

Address

City or Town

affecting the rights of the owner with respect to land or buildings at .09 Tom Nevers Road,
Assessor's Parcel 75-138, Lapnd Courit Plap 5004-30,Tok 672

And the said Board of Appeals further certifies that the decision attached bereto is a true and
correct copy of its decision granting said variance — — special-permit;- and that ecopies of said
decision, and of all plans referred to in the decision, have been filed with thc planning board and
the city or town clerk.

The Board of Appeals also calls to the attention of the owner or applicant that Qeneral Laws,
Chapter 40A, Section 11 (last paragraph) provides that no veriance-er-speeial-permit;or any ex-
tension, modification or renewal thereof, shall take effect until a copy of the decision bearing the
certification of thc town or city clerk that twenty days havc clapsed after the decision has been

“filed Tn the office of the cuy or towa clerk and 1o &t hias been Tiled or that, if such appeal has
been filed, that it has been dismissed or denied, is recorded in the registry of deeds for the county
and district in whxch the land is located and indexed in the grantor index under the name of the
owner of. record or is recorded and noted on the owner's certificate of title. The fee for such recor-

ding or registering shall be paid by the owner or applicant. /

Clmrm

A‘Mfew J. L&l(t(/-q /,)’,

Clerk

FORM L0924 HOBES AWARREN INC &evised
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TUWH OF NANTUCKET
BOARD OF APPEALS
NANTUCKET, MASSACHUSETTS 02554

DECISION:
In the matter of the application of RICHARD E. KOTALAC, JR.

(140-84), at a meeting of the BOARD OF APPEALS held at 1:30 P.M.
on Priday, November 21, 1986, at the Town and Cocunty Building,
Nantucket, the Board enters fhe following Decision and makes T

| following findings: .

1 his Ge sn oapplication for a variance from the provislons

of the Nantuchket zoning by-law, Section 139-16.A AIntensity

located at 69 TOM NEVERS RDAD A'/oluuwr'ib Parcol 75~ 138, Land
Court Plan 5004-30, Lot 672, and are zoned LIMITED USE GENERAL-3.
2. The' Applic&nt‘s prcni;gn__cqnsist of a Qaénnt lot
contaihing<about one-half acté:'with frontage of 165.79 feet on

Tom Nevers Road, creatsd h@“Iaud ‘Court Plan 5004-30, a. plan:.

“'submitted to the Planning noafa“i; 1971 (prior to the adoption of 7
" the zoning by-law) and ondoroad as- "approval not required” underj
Massachusetts General Laws, Chaptex 41, Section 81P. At the time
of adoption of this 2zoning by-lav. effective in July, 1972, and
thereafter when the present applicable dinensional requiremehts
of the by*lad were adopted, effective in August, 1973, the premises

- remained in common ownership with adjacent land. Accordingly,



S

‘ A . . .
deopite the endorsenent of the lot roior to these zoning changes,

no freeze of dimensional reguiremenis of the by-law han ever boaeén

applicable.
3. The premlses irst came into sepurate ownership i{rom
all adjacent land on June 18, 1976, when sold to one John G.

MacLeod by deed registered as Document No. 17164g9temantucket§

Registry District. Thereafter, they have continuouely remained

in eeparate ownership fromall edjeeentélend, having been transferred

several times, most recently to the Applicant, who acquired the

premises on January 16, 1986, for consideration‘of $70,000.00,
as appears by deed registered as Document No. 34589.

4. The Applicant has applxed for a build1ng permit for ‘the
construction of a single-family dwelling upon the premises, and
has been informed by the Building Department ‘that a building
permit will be due for issuance in January, 1987. However, he
has now been advised for the first time by counsel to a prospective
purchaser of the premises that the lot is not considered to be
buildable because it does not comply with the minimuh.iot size
(126,000 square feet) and frentage (200 feet) of the by-law.
Furthermore, the provision of the by-law, permitting lots of
record in separate ownership at the time of adoption of the
by-law to be built upon to the extent of 1,500 square feet of
ground cover if they contain at least 5,000 square feet in lot
area, is not applicable because this lot was held in common
ownership at the time of the adoption of the applicable by-law
provisions. | Accordingly, the Applicant is now before us for

variance relief from these intensity regulations of the by-law.
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5, We find that ! ne applicant comos before us as a good-faith
purchaser of his premiscs, who has no means of curing the probloms
of buildability of the lot other than by relief from this board,
and who will sustain severe financial loss 1f his lot cannot ne
built upon. Furthermore, we find that many of the similarly=-situated
lots in the same subd1v1sion;haveﬁbeen«builtAupon pursuant tOm

oA : MR
building permits 1ssued by the Building Department nothwithatanding

“. the 1ssu¢af:a;sed, and thatxlittlaﬁpublic benefit would result .

from a denial of buildability. -

6. Accordingly, we find that, owing to circumstances relating
to the shapé of the lot and especially affecting the premises but
not affecting generally the‘ZOninQ district in which it is located
(consisting of the size and configuration ©f this particular lot
and the circumstances of its creation and conveyance), a literal
enforcement of the by-law would involve substantial financial
hardship to the Applicant (consisting of the financial loss resulting
from lack of buildability and attendant loss of marketability),
and that desirable relief may be granted without substantial
detriment to the public good and without nullifying or substantially
derogating from the intent or purpose of the by-law (as set forth
in Paragraph 5).

7. We caution that the decision reached in this case 1is
reached upon the facts set forth herein, particularly the good~faith
nature of the Applicant's status, and that we might well reach a
different decision upon the facts presented by another case, even
if the histo;y of subdivision and conveyance were similar to that

now before us.
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8. For the reasons herein set forti,, the BOAED OF APPLALS
hereby GRANTS the Applicant a VARIANCE from the Nantucket'zoning
by-law, Section 139«16.5, permitting the construction oL one
single-family dwelling not to exceed 1,100 square feet in ground
cover notwithstanding the nonconformity with the dimensional

requuemen“gﬁotmthe by-law, by a UNANIMOUS VOTE.

MA,/%W

William R. Sherman

.VI.)'atec‘i - - 5, 198 /@ M@ & V Z/au--—-*’

Dorothy D. Vollans
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Andrew J. Leddy, Jr{ [
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Nantucket

City or Town

<ivea a0 sBOARDAOF. APPEALS s

v—m‘\

- Date: December 1% ,19. 86;5*;_

Certificate of Granting of Variance-or-Spoecial-Rermit
(General Laws Chapter 40A, Section 11)

The Board of appeals of the City or Townof  Nantucket

hereby certifies that a Vanancear-Spach.LEumhubeen granted
Te _ Carol C., Harrigan (143-86)

Address 34 Charter Qaks Drive

City or Town __Wilton, CT

affecting the rights of the owner with respect to land or buildings at _ 9 Fl intlock Road R

Tom Nevers, Assessor s Parcel 075-92, Land Court Plan 5004- 22. Lot 612
Ceax gr TAVTRC N0 IARAVO
And the said Board of Appeals further certifies that the decision attnched hereto is & truc and

correct copy of its decision granting said variance *‘epeeie}—pm!ﬂk and that copies of said
decision, and of all plans referred to in the decision, have been filed with the planning board and
the city or town clerk. | ‘

The Board of Appeals also calls to the attention of the owner or applicant that General Laws,
Chapter 40A, Section 11 (last paragraph) provides that no variance erspeciat-permit,.or any ex-
tension, modification or renewal thereof, shall take effect until a copy of the decision bearing the
certification of the town or city clerk that twenty days have elapsed after the decision has been
filed in the office of the city or town clerk and no abpeal has been filed or that, if such appeal has
been filed, that it has been dismissed or-denied, is recorded in the registry of deeds for the county
and district in whxch the land is located and indexed in the grantor index under the name o£ the

owner of record or is recorded and noted on the owner’s certificate of mlc The fee for such recor'
ding or registering shall be paid by the owner or apphcan&ﬂ

Clmrm

C letk

FORM 1094 HOBEHES AWARREN INC wEyisen
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BOARD OF APPEALS
TOWN~OF.:NANTUCKET
NANTUCKET, MASSACHUSETTS 02554

DECISION:

The BOARD OF APPEALS, at a Public Hearing held on FRIDAY, DECEM-
BER 12, 1986 at 1:30 p.m. in the Town and County Building, Nantucket,“ﬁ
made the following decision upon ‘the Application of CAROL C. HARRIGAN
(143-86) address 34 Charter Oaks Drive, Wilton, CT.

1. Applicant seeks a VARTANCEfrom the 120,000 SF minimum -lot-
area requirements of Zoning By-Law SECTION 139-16A to render buildable
a 1.17 acre lot. The premises are located at 9 FLINTLOCK ROAD, TOM
NEVERS, Assessor's Parcel 075-92, Land Court Plan 5004-27, Lot 612 and
zoned LIMITED USE GENERAL-3.

2. In view of the similarity of legally-relevant facts, we heard
Applications 143-86 and 144~-86 concurrently. In any event, our findings |
are based upon the Application papers and correspondence in this record
and representations and testimony pertinent to this matter at our

hearing.

3. We find that the lot came into existence in 1971 with the
Planning Board's endorsement of a subdivision plan submitted under the
Subdivision Control Act. In accordance with our By-Law Section 139-33G
and Massachusetts Zoning Act, Ch., 40A M.G.L.§6 to which it conforms,
the lot was governed by any applicable zoning provisions in effect at
the time of submission of the subdivision plan, and continued to be so
governed for 7 years until 1978. When this protective zoning freeze
period expired in 1978, the lot was subject to the same 120,000 SF

minimum lot size requirements as are currently in effect.

4, Since our zoning did not come into effect until mid-1972,
the lot was neither non-conforming nor unbuildable prior to 1978.. How-
ever, no building was built during this protective period. (Since 1972
only single-family dwellings have been permitted in LUG-3.)
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(143-86) _2a

5. The initial paragraph of our intensity regulations, Section
13%16A, provides that:

"No building shall be constructed and no building ...
shall be used ... unless in conformity with the

requirements set forth below:"

including, for LUG-3, the 120,000 SF minimum lot size (with reference to
a “'grandfathering" footnote). apphiTant’s counsel argued that—the-lot
has been buildable since 1978, notwithstanding this provision, because
of the footnote which he reads as if it said:

"Any lot lawfully laid out by plan, or deed duly
recorded ... pursuant to the Subdivision Control
Law before the effective date of this chapter
(mid-1972, as noted above) may be built upon
although the lot contains less than the required
minimum lot area, provided that such lot was held

in ownership separate from that of adjoining.
land ...'"before the date the protective freeze

period expired, (emphasis added).

The last phrase, outside the quotation, is not supported by any citation
of case law but was apparently imputed into the text prior to the 1980's
by Nantucket's bar in their real estate practices. Lacking legal pre-
cedent, we are unable to change the plain language of the footnote to :
render Applicant's lot buildable.

6. We should note here our findings that the lot was held in
common ownership at least until 1974 when Applicant purchased it, having
then and since a good faith belief that the lot was and would remain

buildable, relying on counsel's advise.

7. Upon the alternative basis of grandfathering Section 139-33E,
however, we believe that Applicant's lot is legally buildable. Here, we
must rely on case law. This Section incorporates the confused language
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1143-86) -3~

of Ch. 40A M.G.L. §6 and would properly conform to the State Zoning Act
if the following were added at the end of the first sentence:

"but at least 5,000 SF of area and 50 feet of frontage'.

This sentence provides that:

"Any increase in area, (or) frontage ... requirement

- shall not apply to-atot—for single ... family
residential use, which at the time of recording or
endorsement, whichever occurs sooner, was not held

in common ownership with any adjoining land, conformed
to then-existing requirements and had less than the
proposed requirement of area and frontage."

(Emphasis added).

As we understood the case law, the underlined phrase is, by intention,
to be read as requiring that (a) the lot conformed as to minimum lot
size and frontage when it was legally created (true here), and (b) the
most recent title instrument(s) of record prior to the effective date
of the zoning requirement (i.e., lot size or frontage, to which the
lot does not conform) must show that the lot was separately owned.
Adamowilz v. Ipswich, 395 Mass 757(1985).

M

- &, For the TUG=3 zoning district generally, the effective date of
the 120,000 SF requirements was in mid-1973. For Applicant's lot, how-
ever, no zoning requirement existed until 1978. At that date, those
requirements came into force with expiration of the zoning freeze period.
But, by then, the title instruments of record showed the lot to be
separately owned. The legal consequence of this interplay between grand-
fathering Sections 139-33E and G is that Applicant's lot is buildable.

9. Nonwtheless, Applicant's counsel urges that we grant the

requested relief by Variance to avoid further question, to validate
that the lot is buildable and so marketable as such. A severe hardship
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(143-86) -4~

financial and otherwise, is readily found where the lot has been thus
purchased and held in good faith reliance upon legal advise as to its
buildability. We also readily find that the relief sought may be granted
without substantial detriment to the public good and without nullifying
6r substantially derogating from the intent or purpose of thelzoqipggz'
¢hapter, on one condition. That is, one and only one dwelling~uﬁ1t3ﬁ£9§d
be built upon the lot, namely, a single-family dwelling; for health's
sake, absent public sewer and water in the Tom Nevers area and with lot
size less than 80,000 SF. We further find that Variance relief is
appropriate where necessary in the face of notably confused statutory
language to carry out legislative intent. See David Mercer, "Conveyan-
cer's Handbook". We also find that Applicant' has no relationship of
record with the original subdividers here.

10. More troublesome is the third finding requisite for proper
Variance relief. We are mindful of a paper furnished counsel of record
in 144-86 styled "Objections" by certain opponents to Variance relief.,
Counsel maintained that cases cited in that paper were inapposite., Not
so clear are grounds for finding circumstances "especially affecting”
the instant lot but not affecting generally the LUG-3 district, in the
face of opponents' citations. In any event, opponents did not address
the reading of Sections 139-33% and G, taken together as above. Here,
the Planning Board made a favorable recommendation, and no other oppo-

sition was heard.

11. Accordingly, by UNANIMOUS vote, this Board GRANTS to Applicant
the requested VARIANCE from Section 139-16A, to render the lot buildable
subject to limiting the lot to one dwelling unit as set forth above.



/143-86) -5-

Dated: December" , 1986
Nantucket, MA 02554
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Andrew J. Leddy, Jr.

C. Marshall Beale






43040034 "1S8Y

Qﬁgqo.ﬂu‘.ﬁ
NOILYHLSISIH HO4 Q3AI303H

s 1BBLTT MU

PP Aoy -

S726€ -on 1ammNDOG

é

i ood.o\\wl\
yod Q3A1I3034

NoiLvHiSIodY



. 39245

SR N THECOMNMON WEALTH . OFR"MASSACHUSETTS

Nantucket

BN Cuyor Town

i sl s BOARDVOF. APPEALS
- Date: December 1% , 1986 o

Certificate of Granting of Variance-or-Speeial- Perniit™
(General Laws Chapter 40A, Section 11)

The Board of appeals of the City or ToWn of Nantucket

hereby certifies that a Variance-er-Spesial-Permithas been granted
“To  ~_Curtis K. Sosebee (144-86) CerRYy oOF -—wwie | I;’l'ocl
Address Box 2391 '
City or Town Nantucket '

affecting the rights of the owner with respect to land or buildings at 24 Lyons Lane,

Tom Nevers, Assessor's Parcel 076-19, Land Court Plan 5004-32, Lot 687

And the said Board of Appeals further certifies that the decision attached hereto is a true and
correct copy of its decision granting said variance — -special-permit, and that copies of said
decision, and of all plans referred to in the decision, have been filed with-the planning board and
the city or town clerk. ’

The Board of Appeals also calls to the attention of the owner or applicant that General Laws,
Chapter 40A, Section 11 (last paragraph) provides that no variance.or-special-permit, or any ex-
tension, modification or renewal thereof, shall take effect until a copy of the decision bearing the
certification of the town or city clerk that twenty days have elapsed after the decision has been
filed in the office of thecity or townclerk-and no api:eal. has been filed or that, if such appeal has
been filed, that it has been dismissed or denied, is recorded in the registry of deeds for the county
and district in ‘which the land is located and indexed in the grantor index under the name of the
owner of record or is recorded and noted on the owner’s certificate of title. The fee for such recor-

ding or registering shall be paid by the owner or applicant. \
t

Chairma
7 ¢ L1 alk -

Clerk / /

FORM 1094 nOB36S AWARREN INC meviseD
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BOARD OF APPEALS
TOWN OF NANTUCKET
NANTUCKET, MASSACHUSETTS 02554

DECISION:

The BOARD OF APPEALS, at a Public Hearing held on FRIDAY, DECEM-
BER 12,1986 at 1:30 p.m. in the Town and County Building, Nantucket,
made the following Decision upon the Application of CURTIS K. SOSEBEE
(144-86) addressBox 2391, Nantucket, MA 02584,

1. Applicant seeks a VARIANCE from the 120,000 SF minimum lot area
and 200-foot frontage requirements of Zoning By~Law SECTION 139-16A to
render buildable and; accordingly marketable, a 1.03 acre lot with
196.35-foot frontage on LYONS LANE, AND 143.82-foot frontage on FLINT-
LOCK ROAD. The premises are located at 24 LYONS LANE, TOM NEVERS,
Assessor s Parcel 076-19, Land Court Plan 5004- 32, Lot 687 and zoned
LIMITED USE GENERAL 3.

2. In view of the similarity of legally~relevant facts, we heard
Applications 143~86 and 144-86 concurrently. In any event, our findings
are based upon the Application papers and correspondence in this record
and representations and testimony pertinent to this matter at our hearing.

3. We find that the lot came into existence in 1971 with the
-Planning Board's endorsement—of—a-subdivision plan submitted under the
Subdivision Control Act. In accordance with our By-Law Section 139-33G
and Massachusetts Zoning Act, Ch. 40A M.G.L. §6 to which it conforms,
the lot was governed by any applicable zoning provisions in effect at
the time of submission of the subdivision plan, and continued to be so
governed for 7 years until 1978. When this protective zoning freeze
period expired in 1978, the lot was subject to the same 120,000 SF
minimum lot 31ze and 200-foot frontage requirements as are currently
in effect.

4. Since our zoning did not come into effect until mid-1972,
the lot was neither non- conforming nor unbuildable prior to 1978. How-
ever, no bulding was built during this protective period. (%Since 1972
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only single~-family dwellings have been permitted in LUG-3.)

5. The initial pragraph of our intensity regulations, Section
139-16A, provides that:

"No building shall be constructed and no building...
shall be used...unless in conformity with the
requirements set forth below:"

including, for LUG-3, the 120,000 SF minimum lot size (with reference

to a "grandfathering" footnote) and 200-foot frontage (see its defini-
tion in Section 139-2 applicable to this corner lot). Applicant's counsel
argued that the lot has been buildable since 1978, notwithstanding this
provision because of the footnote which he reads as if it said:

"Any lot lawfully laid out by plan, or deed duly
recorded...pursuant to the Subdivision Control Law
before the effective date of this chapter (mid-1972,
as noted above) may be built upon although the lot
contains less than the required minimum lot area,

provided that such lot was held in ownership separate
from that of adjoining land..." before the date the
protective freeze period expired, (emphasis added).

The last phrase, outside the quotation, is not supported by any citation
of case law but was apparently imputed into the text prior to the 1980's
by Nantucket bar in their real estate practices. Lacking legal prece-
dent, we are unable to change the plain language of the footnote to
render Applicant's lot buildable.

6. We should note here our findings that the lot was held in
common ownership at least until 1973 when a predecessor of Applicant
purchased it, Applicant taking title in 1983 believing then that the lot
was buildable on advise of counsel and in fact constructed a single-
family dwelling and received his Certificate of Occupancy.,
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7. Upon the alternative basis of grandfathering Section 139-33E,
however, we believe that Applicant's lot is legally buildable. Here, we
must rely on case law. This Section incorporates the confused language
of Ch. 40A M.G.L. §6 and would properly conform to the State Zoning Act
if the following were added at the end of the first sentence:

"but at least 5000 SF of area and 50 feet of frontage".
This sentence provided that:
"Any increase in area, (or) frontage...requirement

shall not apply to a lot for single...family
residential use, which at the time of recording or

endorsement, whichever occurs sooner, was not held

in common ownership with any adjoining land, conformed
to then-existing requirements and had less than the
proposed requirement of area and frontage."

(Emphasis added).

As we understood the case law, the underlined phrase is, by intention,

to be read as requiring that (a) the lot conform as to minimum lot

size and frontage when it was legally created (true here), and (b) the
most recent title instrument(s) of record prior to the effective date
“Uf’thewzoning—requirementW€tverfv%0%«siée or- frontage, to which the lot. .
does not conform) must show that the lot was separately owned. Adamow#ﬂ—
v. Ipswich, 395 Mass 757(1985). l

8. For the LUG-3 zoning district generally, the effective date of
the 120,000 SF and 200-foot frontage requirements was in mid-1973. For
Applicant's lot, however, no zoning requirement existed until 1978,

At that date, those requirements came into force with expiration of the
zoning freeze period. But by then, the title instruments of record showed
the lot to be separately owned, The legal consequence of this interplay
between grandfathering Sections 139~33E and G is that Applicant's lot
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is buildable. -

9. Nometheless, Applicant's counsel urges that we grant the
requested relief by Variance to avoid further question, to validate
that the lot is buildable and so marketable as such. A severe hardship,
financial and otherwise, is readily found where the lot has been thus
purchased and held in good faith reliance upon legai‘advicé ags to its
buildability., We also readily find that the relief sought may be
granted without substantial detriment to the public good and without
nullifying or substantially derogating from the intent or purpose of the
zoning chapter, on one condition. That is, one and only one dwelling unit
may be built upon the lot, namely a single-family dwelling, for health's
sake, absent public sewer and water in the Tom Nevers area and with lot
size less than 80,000 SF., We further find that Variance relief is
appropriate where necessary in the face of notably confused statutory
language to carry out legislative intent. See David Mercer, 'Conveyancer's
Handbook". We also find that Applicant has no relationship of record with
the original subdividers here.

10, More troublesome is the third finding requisite for proper
Variance relief. We are mindful of a paper furnished counsel of record
in 144-86 styled "Objections" by certain opponents to Variance relief.
Counsel maintained that cases cited in that paper were inapposite. Not
c6 clear are gounds for Finding Gircumstances "especially affecting"
the instant lot but not affecting generally the LUG-3 district, in the
face of opponents' citations. In any event, opponents did not address
the readihg of Sections 139-33E and G, taken together as above., Here;
the Planning Board made a favorable recommendation, and no other oppo-
sition was heard.

11. Accordingly, by UNANIMOUS vote, this Board GRANTS to Applicant
the requested VARIANCE from SECTLON 139-16A, to render the lot buildable
subject to limiting the lot to ome dwelling unit as set forth above.
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Dated: December ¥ , 1986
Nantucket, MA 02554
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*XS“Q*“*"“M\%\\RY\Q , Wil¥iam R. Sherman

Andrew J, Leddy, Jr.

| CERTIFY THAT 20 DAYS HAVE ELAPSED AFTERTHE DECISION

WAS FILED TN THE CEFICE OF THE TOWN CLERK, AND THAT
NO APPEAL HAS BEEN FILED, PERSUANT TO GENERALLAWS ( ' 2 l
¥ e,
C. Matshall Bedle —
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BOARD OF APPEALS
TOWN OF NANTUCKET
NANTUCKET, MASSACHUSETTS 02554
DECISION:

The BOARD OF APPEALS, at a Public Hearing held on FRIDAY,
FEBRUARY 7, 1987 at 1:30 p.m. in the Town and County Building,
Nantucket, Massachusetts, made the following decision upon the
Application of STEPHEN ERISMAN and BETSY MILLIKEN ERISMAN
(014-87) of P.O. Box 934, Nantucket, Massachusetts 02554.

1. Applicants seek a VARIANCE from the 120,000 square feet
minimum lot size requirements and ground cover ratio (3%
maximum) requirements to render buildable a .51 acre lot. The
premises are located at 73 TOM NEVERS ROAD, TOM NEVERS,
Assessor's Parcel 75-136, L.C. Plan No. 5004-30, Lot 670 and
zoned LIMITED USE GENERAL-3.

2. our findings are based upon the Application papers,
registered plans, chain of title for Lot 670, and
representations and testimony pertinent to this matter at our
hearing.

3. We find that the Lot came into existence in 1971 with
the Planning Board's éndorsement of a subdivision plan submitted
under the Subdivision Control Law. In accordance with our
By-Law Section 139-33G and the Massachusetts Zoning Act to which
it conforms, the lot was governed by applicable zoning
provisions in effect at the time of submission of the
subdivision plan, and continued to be so governed for seven (7)

years until 1978. When this protective zoning freeze period

- Page One of Four =~
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expired in 1978, the Lot was subject to the 120,000 SF minimum
lot size requirements and other intensity requirements for Lots
zoned LUG-3,

4. Because our zoning By-Law became effective igﬁgtiy,
1972, the Lot was, in fact, buildable until 1978 when the zoning
"freeze" period expired. However, no building was built during
this protective period.

5. We find that a Purchase and Sale Agreement for the Lot
was entered into between the original developer, South East
Quarter Corporation and one Anthony E. Delacano on March 28,
1972. A Notice of this Agreement was recorded at the Nantucket
Registry District on April 26, 1972 as Document No. 13491 noted
on Certificate of Title No. 6298. This Agreement was extended
by a Notice dated May 3, 1973 and recorded as Document No.
14,403 at said Registry District. Anthony E. Delacono purchased
the Lot and recorded his deed on July 10, 1974. The recording
of the Delacono Notice of Purchase and Sale Agreement on March
28, 1972 at the Nantucket Registry District created a '"trust
relationship" between developer, Southeast Quarter Corp., and
Delacono whereby the Seller held legal title only for the
benefit of Delacono who was the equitable owner of the Lot.
Because the Notice of Purchase and Sale Agreement was recorded
prior to the etfective date of our Zoning By-Law and the Lot was
not held in common ownership at any time subsequent to 1974, we
find that the lot was effectively held in ownership separate

from that of adjoining land and the lot is a buildable lot which

- Page Two of Four -
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is subject to the "lot of record" dimensional requirements set
forth in Section 139-16 of our by-law.

6. In support of the Applicant's request for a Variance to
validate the buildability and marketability of the Lot, we find
the Appliclants would suffer a severe hardship, financial and
otherwise, if the Lot is deemed unbuildable, and that a variance
may be granted without substantial detriment to the public good
and without nullifying or substantially derogating from the
intent and purpose of the Zoning By-Law because any dwelling to
be constructed on the Lot will be limited to a maximum ground of
1500 SF and will be subject to other dimensional requirements
for "lots of record" set forth in Section 139-16 of the by-law.
Further, such requirements reasonably limit the size of any
structure which may be built on the Lot and ensure that such a
structure will be proportionate to, and in harmony with, other
houses in the Tom Nevers area.

7. We £ind further that the Lot is triangular in shape and
unlike other lots in the Tom Navers subdivision; this peculiar
lot shape creates unique circumstances for the construction of a
dwelling, septic system and well which especially affect this
Lot and do not affect generally lots in the Limited Use
General-3 zoning district.

8. Accordingly, by UNANIMOUS vote, this Board GRANTS to
the Applicants a VARIANCE from Section 139-16A of the By-Law to
render the lot buildable in accordance with the "lot of record"
dimensional requirements set forth in Section 139-16 of the
Zoning By-Law.

- Page Three of Four -~
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Dated: February I% , 1987

Nantucket, Ma. 02554
NANTUCKET BOARD OF APPEALS

Rassioan, o (ot T

LR \_kN William R. Sherman
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Dale Waine
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40 A, SECTION 11
‘ - TOWROQLERK
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Dorothy Vollans
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LR R TRECEOMMONWEALTH OF: ’MKSSACHUSET’I S

N anty clee T

L City or Town

v

“TIEEC v BOARBZOF. APPEALS ‘
- Date: D‘anuw»{wga 19 &%

Certificate of Granting of Variance or Special Permit
(General Laws Chapter 40A, Section 11)

The Board of appeals of the City or Town of oantucicet-
hereby certifies that a Variance or Special Permit has been granted
To ‘“deﬁ/\u O. ™Marketa Cood- P’7)
Address 3 L Parchmont Delue.
City or Town __[Uec) HO‘P€’ . PA_ 1293 2/

affecting the rights of the owner with respect to land or buildings at H>5 Tam Aleyers,

ar. ve Sgesoerls pac Ol 06 [..C. Plan $009 -4,
Lot 728
And the said Board of Appeals further cemfles that the decision attached hereto is a true and

correct copy of its decision granting said variance — special permit, and that copies of said
decision, and of all plans referred to in the decision, have been filed with the planning board and
the city or town clerk. ‘

The Board of Appeals also calls to the attention of the owner or applicant that General Laws,
Chapter 40A, Section 11 (last paragraph) provides that no variance or special permit, or any ex-
tension, modification or renewal thereof, shall take effect until a copy of the decision bearing the
certification of the town or city clerk that twenty days have elapsed after the decision has been
filed in the office of the city or town clerk and no appeal has been filed or that, if such appeal has
been filed, that it has been dismissed or denied, is rccordcd‘in the registry of deeds for the county
and district in }vhich the land is located and indexed in the grantor index under the name of the
owner of record or is recorded and noted on the owner’s certificate of title. The fee for such recor-

ding or registering shall be paid by the owner or applican W %W
112
Chairman®
4 Mzg/ YA, % M/ /ﬂ/

Clcr k
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ROALED OF APPLALS
TOWN OF NANTUCKET
NANTUCKIET, MASSACHUSETTS 02554

DECLSTON:

The BOARD OF APPEALS, at a Public Hearing held on FRIDAY, JANU-
ARY 16, 1987 at 1:30 p.m. in the Town and County Building, Nantucket,
made the following NDecision upon the Application of DOROTHY D. MAKETA
(004-87) address 32 Parchmont bDrive, New Hope, PA 18938,
1. Applicant seeks a VARIANCE from the 120,000 SF minimum lot
area and 200-foot frontage requirements of Zoning By-Law SECTION 139-16A
to render buildable and, accordingly marketable, a 1.20 acre lot with
200-foot frontage. The premises are located at 47 TOM NEVERS ROAD, TOM
NEVERS, Assessor's Parcel 076-064, Land Court Plan 5004-44,Lot 725 and
zoned LIMITED USE GENKRAL-3.

2. In view of the similarity of legally-relevant facts, we refer
to our Decision in prior Application 144-86. Our findings here are
based upon the Application papers and correspondence in this record and

representations and testimony pertinent to this matter at our hearing.

3. We are told that the lot came into existence with the developer's
submission of the preliminary subdivision plan to the Planning Roard
(Jdated May 14, 1973) when the minimum lot size requirement for the district
was still 50,000 SF, followed by the defiuitive plan of Nov. 17, 1973
endorsed March 22, 1974, when that requirement had been increased to
120,000 SF. Counsel for Applicant has provided us with evidence of the
endorsement but not the date when written notice of the develope:'s sub-
mission was given to the Town Clerk. Nonetheless, the representation is
uncontroverted that the developer's submission qualified the plan (and
Applicant's lot) for the 7-year zoning protection specified in Section
- 139-33G.,

4. "Grandfathering" rights were created by the final approval of
the plan, evidenced by the Planning Board's endorsement of the subdivi-
sion plan submitted under the Subdivision Control Act. Tn accordance

with oul By-Law Section 139-33G and Mass. Zoning Act, Ch. 40A MGL §6 to
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which it conforms, the lot was governed by the applicable zoning provi-
sions in effect at the time of. submission of the subdivision plan, and
continued to be so governed for 7 years until 1981. When this protective
zoning freeze period expired in 1981, the lot was subject to the same
120,000 SF minimum lot size and 200-foot frontage requirements as are
currently in effect. (Absent such {reeze, the requirement would have
applied from August, 1973.)

5. Since 50,000 SF was the minimum lot size at the time of the
preliminary plan submission, the lot was nelther non-conforming nox un-
buxldableﬂgzlor to 1981. However, no bulldlng was built during this pro-
tective period. (Since 1972 only single-family dwellings have been per-

mitted in LUG-3.)

6. The initial paragraph of our intensity regulations, Section
139-16A, provides that:

"No building shall be constructed and no building.
shall be used ... unless in conformity with the

requirements set forth below:"

including, for LUG-3, the 120,000 S¥ minimum lot size (with reference
to a "grandfathering' footnote) and 200-foot frontage (here, Applicant
meets the requirement). Applicant's counsel argued that the lot has been
buildable since 1981, notwithstanding this provision because of the foot-

note which he reads as if it said:

"Any lot lawfully laid out by plan, or deed duly
recorded ... pursuant to the Subdivision Control
Law before the effective date of this chapter"
(mid-1972) ... or of a more restrictive amend-
ment ...”may‘be built upon although the lot con-

_tains less than the required minimum_lot areca,

provided that such lot was held in ownership

separate from that of adjoining land ..." before

the date the protective freeze period expired.

(Emphasis added.)
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The two phrases, outside the quotation, are not supported by any citation
of case law but were apparently imputed into the text prior to the 1980's
by the Nantucket Bar in their gééf_ésﬁatempracticéé. Lacking legal ﬁre—
cedent, we are unable to change the plain language of the footnote to

render Applicant's lot buildable.

7. We should note here our findings that the lot was held in
common ownership at least until October 21, 1976 when Applicant's prede-
cessor (Arthur Buckley et al) purchased it (see Certificate 7761). Appli-
cant took title about March 29, 1985 believing then that the lot was

buildable on advice of counsel, paying about $60,000 accouﬁﬁg to the

Assessor's records.

8. Upon the alternative basis of '"grandfathering' Section 139-33E,
we believe that Applicant's lot is legally buildable. Here, we must
rely on case law. This Section incorporates the confused language of
Ch. 40A MGL §6 and would fully conform to the State Zoning Act if the
following were added at the end of the first sentence:

"but at least 5000 SF of area and 50 feet of frontage''.
This first sentence provides that:
"Any increase in area ... requirement shall not

apply to a lot for single ... family residential

use, which at the time of recording or endorsement

whichever occurs sooner, was not held in common

ownership with any adjoining land, conformed to
then-existing requirements and had less than the
proposed requirement of area and frontage.'
(Emphasis added.)

-As we understand the case law, the underlined phrase is, by_intention,
to be read as requiring that (a) the lot conform as to minimum lot size
(and frontage) when it was legally created (true here), and (b) the most
recent title instrument(s) of record prior to the effective date of the

zoning requirement (e.g., lot size or frontage, to which the lot does
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not conform) must show that the lot wus separately owned. Adamowicz
v. Ipswich, 395 Mass. 757 (1985).

9. For the LUG-3 zoning district generally, the effective date of
the 120,000 SF and 200-foot frontage requirements was in mid-1973. For
Applicant's lot, however, mno zoning requifement existed until 1981. At
that date, those requirements came into force with expiration of the
zoning freeze period. But by then, the title instruments of record showed
the lot to be separately owned. The legal consequence of this interplay
between grandfathering Sections 139-33FE and G is that Applicant's lot is
buildable. ‘

10. Nonetheless, Applicant's counsel urges that we grant the
requested relief by Variance to avoid further question, to validate that
the lot is buildable and so marketable as such. A severe hardship, finan-
cial and otherwise, is readily found where the lot has been thus purchased
and held in good faith reliance upon legal advive as to its buildability.
We also readily find that the relief sought may be granted without sub-
stantial detriment to the public good and without nullifying or substan-
tially derogating from the intent or purpose of the zoning chapter, on
one condition. That is, one and only onedwelling unit may be built upon
the lot, namely a single-family dwelling, for health's sake, absent
public sewer and water in the Tom Nevers area and with lot size less than
80,000 SF, We further find that Variance relicel is appropriate where
necessary in the face of notably confused statutory language to carry out
legislative intent. See David Mercer, ''Conveyancer's Handbook'". We also
find that Applicant has no relationship of record with the original

subdividers here.

11. More troublesome is the third finding requisite for proper
Variance relief. Not so clear ave grounds for finding circumstances
"especially affecting" the instant lot bub not affecting generally the
LUG-3 district, in the face of such citationse: Paulding v. Bruins, 470
NHZd, 398 (ﬁass. Abp. 1985) and McCabe v. aninQIBoard of Appe&is of
Arlington, 413 NF 2d 358 (Mass. App. 1980)ffCrosby v. Board of Appeals
of Weston, 323 NE 2d 772, 3 Mass. App. 713 (1975) where a variance was

sustained.,
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In any event, we find App1ican£'q Lot to be buildable per our reading of

Sections 139-33K and G, taken together as above. lere, the PlannLnO

Board made é favorab]e recommendatlon, and the only opponent slmp]v urged

no relaxation of the zonibg requirement.

12. In the present circumstances, the unusual shpe of Applicant's
lot (compare adjacent lots of comparable size) provides requisite unique-
aess within the LUG-3 zoning district upon which to foot our finding of

the requisite hardship.

13. Accordingly, by UNANIMOUS vote, this Board GRANTS to Applicant
the requested VARIANCE from SECTI1ON 139-16A, to render the lot buildable
subject to limiting the lot to one dwelling unit as set forth above.

Dated: January 30, 1987
Nantucket, MA 02554
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Kﬁaug*k_\\gnhgwh William R, Sherman

| CERTIFY THAT 20 DAYS HAVE ELAPSED AFTER THE DECISION
WAS FILEN 11 THE CFFICE OF ThE TOWN CLERK, AMD THAT
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