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MEETING POSTING 

TOWN OF NANTUCKET 

Pursuant to MGL Chapter 30A, § 18-25 

All meeting notices and agenda must be filed and time 

stamped with the Town Clerk’s Office and posted at 

least 48 hours prior to the meeting (excluding Saturdays, 

Sundays and Holidays) 

Committee/Board/s Zoning Board of Appeals 

Day, Date, and Time Thursday, January 13, 2021 at 1:00 PM 

Location / Address REMOTE PARTICIPATION VIA ZOOM WEBINAR 

INFORMATION on viewing the meeting can be found at 

https://www.nantucket-ma.gov/138/Boards-Commissions-Committees 

Signature of Chair or 

Authorized Person  

Leslie Woodson Snell, Deputy Director of Planning and Zoning Administrator

WARNING: IF THERE IS NOT A QUORUM OF MEMBERS OR IF THE MEETING 

POSTING IS NOT IN COMPLIANCE WITH THE OPEN MEETING 

LAW, NO DELIBERATIONS MAY TAKE PLACE-BUT THE MEMBERS 

MAY APPEAR AND ANNOUNCE A NEW SCHEDULE. 

AGENDA 

(Subject to Change) 

The meeting will be recorded and archived at www.nantucket-ma.gov 

*Participation in Public Comment will be available through Zoom Webinar. You must register in 
advance in order to participate. Use the link below to register for Zoom participation. Contact 
nsheriff@nantucket-ma.gov with any questions. *

ZOOM WEBINAR REGISTRATION LINK: 
https://us06web.zoom.us/webinar/register/WN_oKTYe_w6SaWqiW2zIzSg2w 

To view the LIVE broadcast of the meeting, see YouTube Link at 
https://youtu.be/PlPI8aCyrm4 
BELOW ARE THE TOPICS THE CHAIR REASONABLY ANTICIPATES WILL BE DISCUSSED AT THE MEETING. 

I. CALL TO ORDER:

II. APPROVAL OF THE AGENDA:

III. APPROVAL OF THE MINUTES:

▪ December 09,2021

▪ December 16,2021
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IV. OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN) 

 

 

30-21 Anne Dewez, et. al (Applicants)                          103 Main St                                                     Dennison                  
Applicant is appealing the determination of the Zoning Enforcement Officer that a structure at 103 Main 

Street conforms to the definition of hot tub/spa in Zoning Bylaw Section 139-2A.  Locus is situated at 103 

Main Street, shown on Assessor’s Map 42.3.3 as Parcel 153, and as Lot 2 upon Plan File 04-48. Evidence 

of owner’s title is recorded in Book 1494, Page 211at the Nantucket County Registry of Deeds. The site is 

zoned Residential Old Historic (ROH). 

 
37-21 Kristina & Nicholas Amendolare           8 Bank St                                                            Williams 
Continued to February 10,2022 

Applicants are seeking a Special Permit pursuant to Zoning Bylaw Sections 139-30 and 139-33A to make 

renovations, including an addition, to a single-family dwelling that is pre-existing non-conforming to the 

setbacks.  Locus is situated at 8 Bank Street, shown on Assessor’s Map 73 and Parcel 69. Evidence of 

owner’s title is recorded in Book 1770, Page 216 on file at the Nantucket County Registry of Deeds. The 

site is zoned Sconset Old Historic (SOH). 

 

 
25-21   John J. Barry and Nancy J. Barry            1 Goose Cove Way                     Brescher  
Withdraw without Prejudice 

Applicant is seeking a special permit pursuant to Zoning Bylaw Section 139-2A and 139-7A to construct 

a residential swimming pool on the locus.  Locus is situated at 1 Goose Cove Way, shown on Assessor’s 

Map 59.4 as Parcel 133, and as Lot 892 upon Land Court Plan 3092-118. Evidence of owner’s title is 

registered on Certificate of Title No. 28218 with the Nantucket County District of the Land Court. The 

site is zoned Village Residential (VR). 

 

 
22-21 Adam Delaney-Winn, Trustee of Warren’s Landing Nominee Trust                          Reade 
Continued to February 10,2022 

Applicant is appealing the determination of the Zoning Enforcement Officer that the driveway accessing the locus 

from Blue Heron Way is in violation of Zoning Bylaw Section 139-20.1B(1) because there is an additional 

driveway access from Warren’s Landing Road.  Locus is situated at 40 Warren’s Landing Road, shown on 

Assessor’s Map 38 as Parcel 45, and as Lot 10 upon Land Court Plan 16956-E. Evidence of owner’s title is 

registered on Certificate of Title No. 27280 with the Nantucket County District of the Land Court. The site is zoned 

Limited Use General 2 (LUG-2). 

       

29-21 CRH 46 Surfside LLC                                  46 Surfside Rd                                                         Halik  
Continued to February 10,2022 

Applicant is appealing the action and determination of the Building Commissioner relative to the issuance 

of a cease and desist letter and refusal to grant a Certificate of Occupancy for the structure. The issue is 

whether or not the proposed use of the structure is compliant with the “contractor’s shop” use as allowed 

in the Major Commercial Development special permit issued by the Planning Board or whether the 

proposed use constitutes a commercial laundry. Locus is situated at 46 Surfside Road, shown on 

Assessor’s Map 67 as Parcel 120.3 and upon Land Court Plan 26439-Z. Evidence of owner’s title is 

recorded at Certificate of Title No. 27187-Z on file at the Nantucket County Registry District of the Land 

Court. The site is zoned Commercial Neighborhood (CN). 
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V. NEW BUSINESS (INITIAL PUBLIC HEARINGS AND VOTES MAY BE TAKEN): 

 
31-21 James A. & Susan G. Genthner, Trustees of the James A. Genthner Trust and the Susan G. Genthner 

Trust                                                                                                       

Applicant is seeking a variance pursuant to Zoning Bylaw Sections 139-16A and 139-32 to exceed the maximum 

allowable ground cover ratio of 7% and to reduce the rear yard setback from 10 feet to 5 feet only where it applies 

to the proposed new dwelling.  Locus is situated at 128 Surfside Road, shown on Assessor’s Map 80 as Parcel 

299.1 and as Lot 3 upon Land Court Plan 40394-B. Evidence of owner’s title is registered on Certificate of Title 

No. 28319 on file at the Nantucket County District of the Land Court. The site is zoned Limited Use General 1 

(LUG-1).  

 
38-21 Brett Stephen Morneau & Sarah Morneau    7 Goldfinch Dr                                         Brescher             

Applicants are seeking a Special Permit pursuant to Zoning Bylaw Sections 139-30 and 139-16. C.(1) in order to 

reduce the ten (10) foot side yard setback to five (5) feet to site an addition to the premises. Locus is situated at 7 

Goldfinch Drive and shown on Assessor’s Map 68 and Parcel 504. Evidence of owner’s title is registered on 

Certificate Title No. 27995 with the County District of the Land Court. The site is zoned Residential 5 (R5). 

 

 

 

VI. OTHER (VOTES MAY BE TAKEN) 

 

VII. ADJOURNMENT (VOTE WILL BE TAKEN) 
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Minutes  

12-09-21 & 12-16-21
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ZONING BOARD OF APPEALS 
2 Fairgrounds Road 

Nantucket, Massachusetts 02554 
www.nantucket-ma.gov 

Commissioners: Susan McCarthy (Chair), Lisa Botticelli (Vice chair), Ed Toole (Clerk), Michael J. O’Mara, Elisa Allen 
Alternates: Mark Poor, Geoff Thayer, Jim Mondani 

~~ MINUTES ~~ 
Thursday, December 9, 2021 

This meeting was held via remote participation using ZOOM and YouTube. 
Called to order at 1:00 pm and Announcements made by Ms. McCarthy 
  

Staff in attendance:  Leslie Snell, Deputy Director of Planning; Nicky Sheriff, PLUS Admin spec; Marcus Silverstein, Zoning 
Enforcement Officer; Paul Murphy, Building Commissioner; Terry Norton, Town Minutes Taker 

Attending Members: McCarthy, Botticelli, Toole, O’Mara, Allen, Poor, Thayer, Mondani 
Early Departures: Poor, departed early in the meeting. 
Town Counsel:  Alex Weisheit, KP Law 
 

I. APPROVAL OF MINUTES 
1. November 22, 2021 

Motion Motion to Approve as modified. (made by: Toole) (seconded) 
Roll-call vote Carried 5-0//McCarthy, Botticelli, Toole, O’Mara, and Allen-aye 

 

II. OLD BUSINESS 
1. 30-21  Anne Dewez, et. al (Applicants)      103 Main Street   Dennison  

Applicant is appealing the determination of the Zoning Enforcement Officer that a structure at 103 Main Street conforms to the definition 
of hot tub/spa in Zoning Bylaw Section 139-2A. Locus is situated at 103 Main Street, shown on Assessor’s Map 42.3.3 as Parcel 153, and 
as Lot 2 upon Plan File 04-48. Evidence of owner’s title is recorded in Book 1494, Page 211at the Nantucket County Registry of Deeds. 
The site is zoned Residential Old Historic (ROH).  

Voting McCarthy, Toole, O’Mara, Allen, Thayer 
Alternates Poor, Mondani 
Recused None 
Documentation File with associated plans, photos, required documentation, and Timing Deadlines PowerPoint 
Appellant rep. Wayne Dennison, Brown Rudnick LLP  

Anne Dewez, 5 Mill Street  
Appellee rep. Arthur Reade, Reade, Gullicksen, Hanley, & Gifford LLP 

Dan Bailey, Pierce Attwood 
Linda Williams  

Discussion (1:07) Weisheit – Procedural matters have been related to him. One matter is standing of abutters and whether or not they are 
aggrieved persons; the Board should solicit how they are aggrieved. Another matter is the timeliness of the appeal; normally 
an abutter must challenge a ruling within 30 days of issuance of the permit; the papers submitted here raise the question of 
when the notice of the issuance of the building permit occurred; the Board should elicit facts about when the abutters had 
actual or constructive notice of issuance of the building permit. Those two matters should be addressed first then dive into 
the question of hot tub versus pool. 

Mondani – Asked for clarification about the 30 days or 8 years and what triggers which. Also asked if matters what was 
installed versus what was permitted. 
Weisheit – The normal rule is 30 days; case law become murky when an abutter claims they had no notice within 30 days. 
There are some cases in which the land court takes equitable factors into account and if the abutters waited until after the 
work was completed before appealing. He’d be interested to hear why enforcement wasn’t requested during construction. If 
what was constructed was something different from what the building permit contemplated, the court might be more lenient 
on the 30-day deadline. He understands that what was constructed here is what the permit allowed. 
Dennison – In his opinion, the Zoning Enforcement Officer (ZEO) got this wrong; there have been procedural issues 
raised. The law is nuanced around notice; he’s organized cases around the appeal versus issuance of the building permit. The 
staff comment looks like the staff is recommending looking at procedural and timing. Referred to a Timing Deadlines 
PowerPoint explaining the Massachusetts General Law regarding notification of issuance of a building permit and 
aggrievement. If you have a permit for a spa and you install a pool, you have exceeded the building permit. 
Another issue is standing as an aggrieved person. Ms. Anne Dewez at 5 Mill Street and Mr. Robert Kargman at 8 Mill Street 
testified to diminution in their property and other nearby property values due to the construction of an unlawful pool. Mr. 
Peter Taylor’s property at 98 Main Street is within 55 feet of 103 Main Street. All these properties are within the ROH, which 
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prohibits swimming pools. Addressed the definition of pools versus spas versus plunge pools. The definition of spa doesn’t 
address gallonage. Cited case precedent allowing multiple or successive request for zoning bylaw enforcement. 
He doesn’t agree with Town Counsel that this case is murky; the law applies to this case where there was no actual notice of 
issuance of the building permit. 
Bailey – After reading the many cases, he agrees with Town Counsel that it’s not black and white. Regarding timeliness, the 
question is whether or not Ms. Dewez had constructive notice of issuance of the building permit; The Historic District 
Commission (HDC) approved the spa in December 2020; the building permit was issued on March 3, 2021 with construction 
beginning on April 23, 2021. Reviewed the reasons he feels Ms. Dewez was aware that construction had started at 103 Main 
Street. No one said anything between April and August until the gunite for the spa sides arrived when Ms. Dewez approached 
the workers. These cases on timeliness are much talked about; there is a question if a permit holder can be subject to 
enforcement after construction, which is based upon a building permit, is complete. Zoning boards don’t normally look at 
the subject of standing; it requires fact-finding and inquiry. He submits there is no standing; explained reasons for his opinion 
that none of the appellants have standing. To be aggrieved, a person must state a particularized harm, which no one has in 
this case. For these reasons, we request the Board dismiss the appeal. 
Reade – There is a distinction in the bylaw between hot tub/spa and a swimming pool. The hot tub/spa falls within the 
category of accessory use permitted under Zoning Bylaw section 15. In 2017 at Special Town Meeting (STM) a definition of 
hot tub/spa was included for clarification. The definition of pool includes language for exceeding 1,000 gallons; he submits 
that language has resulted in many absurd results. Explained the math behind the error of having the 1,000 gallons as part 
of the pool definition. Commissioner Murphy was correct in issuing the building permit. 
Toole – Asked Mr. Weisheit’s response to the presentations. 
Weisheit – He agrees the Board should address all issue including procedural and merits in one decision. He received the 
most recent submission from the appellant’s counsel a couple of hours before this hearing and would like time to review 
that information. Both counsel have pointed out factual disputes; the law is nuanced in this area. It would behoove everyone 
to take more time to absorb the information.  
Allen – Since Mr. Reade has all the math down, asked how many gallons would be in a body of water that is 15’X8’ and 4’ 
deep. 
Reade – Approximately 4,000 gallons. 
Toole – In one presentation, we heard this particular structure is 3,000 gallons. 
McCarthy – That was in some of the letters of concerns; she doesn’t recall it from the presentation. 
Mondani – If you have a 3x3 spa, 1,000 gallons would allow for it to be 17’ deep. His question is would that still be a spa; 
to him that would be more like a pool. 
Reade – Any application of gallonage to pools and spas results in absurd results. 
O’Mara – The math as he’s heard it deals with a pool in terms of depth, length, and width. All spas have a gunite bench, 
which wouldn’t be included in the cubic footage of a pool. From the photo, it’s hard to tell if this structure as a spa bench. 
Asked Town Counsel that if the 1,000 gallons was a scrivener’s error, what provisions are in there in the law for that. 
Weisheit – He’s not aware of any zoning related law with a scrivener’s error. The zoning bylaws needs to be read as a whole; 
a court review this would take the language in its totality and would consider whether or not it leads to inconsistent results. 
Dennison – The issue about gallonage is being approached backwards. Before 2011, a pool in Nantucket was a body of 
water over 1,000 gallons. You don’t need a definition of a pool in terms of depth; what you need to know is putting in a spa 
that isn’t a spa. As far as HDC review of a pool or spa, their jurisdiction is what is visible, and the depth isn’t visible. If you 
don’t impost the 1,000-gallon limitation, what you are saying is that you can put in a plunge pool in a district where swimming 
pools are prohibited. With respect to dispute over whether or not Ms. Dewez interacted with the workmen, there is an 
affidavit that never happened. Mr. Kargman has opinioned Ms. Dewez’s property values are impacted by this use. 
McCarthy – Mr. Dennison is say Mr. Kargman is an expert witness whose affidavit give Ms. Dewez’s status. 
Dennison – Mr. Kargman has 50 years of experience in evaluation of real property. He has opined under oath that Ms. 
Dewez’s property is impacted by this plunge pool. 
McCarthy – If he’s an expert witness, he is then not an aggrieved person and doesn’t have the right to bring this appeal 
because he’s providing support for an aggrieved person. For her, she hasn’t heard anything about what the exact harm is to 
Ms. Dewez. She doesn’t understand how a spa that is blocks away impacts her property value. 
Dennison – You can be both an expert witness and be an aggrieved person; that is sufficient to prove standing. You don’t 
have to be an abutter to have standing. Ms. Dewez was acting on behalf of a group.  
Bailey – He agrees Mr. Kargman has a lot of real estate experience, but he’s not an appraiser. Cited a case where diminution 
in value alone wasn’t enough to demonstrate aggrievement. Courts are very strict on who is an aggrieved person. Someone 
who is 600’ feet away will be hard pressed to prove aggrievement. 
Silverstein – He’s read a lot of appeals where property value is a frequent argument; usually there is lack of proof for actual 
diminution in property value. Nantucket Bylaw is burnt from State Code Chapter 40.A, as are all municipal codes, with its 
own in-and-out. He spoke with the owners to work out the gallonage of this spa; he had hoped he would have it today. 
Appellants don’t know that gallonage. The spa has a bench around all four sides, that cuts the gallonage down. 1,000 gallons 
stopped being a standard at 2017 STM; prior to that, the pool was defined as either greater than 150 square feet (sf) of surface 
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area with more than 24” depth or exceed 1,000 gallons. The definition, approved at STM, for a spa is defined as less than 
150 sf surface area and depth greater than 2’. Mr. Reade addressed the ridiculous results of applying 1,000 gallons to a spa. 
Allen – Asked Mr. Silverstein if the wording of the pool definition is 150sf OR 1,000 gallons. 
Silverstein – The working is a surface area of more than 150 sf surface area AND a depth greater than 24” OR 1,000 gallons. 
We had this situation in early 2017; at that time, he requested the gallonage, which exceed 1,000 gallons; that was denied. 
Allen – She googled 5 New Mill Street; 5 New Mill is more like 1,000 feet from the appellee’s property. There is no way this 
structure will affect that property’s value. Also, our current real estate market is off the chart, so in her opinion, that argument 
means nothing. 
Dewez – It’s important to understand the context of the definition for hot tub/spa; there were no public hearings and was 
part of a complicated technical amendment broken down into 5 pieces, one of which was definitions. Those definitions were 
for structures excluded from ground cover; it makes sense in that case to exclude gallonage. Stated she lives on Mill Street, 
which is closer to Main Street. She finds it incredible that it was insinuated she knew about this just because she lives in the 
old historic district. She knew nothing about this until she got a photo taken from the Thomas Macy House on August 9th. 
She did not complain to the construction crew; that statement is false. From 2011 to 2017, people abided by the less than 
1,000-gallon rule. It’s not hard to construct a basin of water that’s less than 1,000 gallons and very comfortable. She has been 
following the HDC hearings this summer regarding construction in her neighborhood, each of which have spas designed to 
be under 1,000 gallons. Thinks it’s sad to look at just procedural issues rather than the merits. 
McCarthy – We are a regulatory board; it’s our job to make decisions based upon zoning bylaw as written. 
Silverstein – Agrees that dealing with the merit is paramount but the merits aren’t there; this matches the definition for a 
hot tube. As far as regarding groundcover, there is nothing in any record saying the hot tub definition was added to the bylaw 
because of groundcover. As far as the structure under appeal, we haven’t heard what the gallonage is and from all 
appearances, this is a spa and can’t be used for anything but sitting in.  
McCarthy – The question of abutters to abutters to abutters, she wants to be clear on who the appellants are. She would 
like to know the gallonage. Mr. Silverstein confirmed the benches all around the interior. Town Counsel has said they want 
time to review the memos. She wants to give Town Counsel time to respond in a meaningful way and give the Board better 
guidance regarding standing and timeliness. Action deadline expires before the next ZBA meeting on January 13th.  
Murphy – Stated that this was a legally issued permit. 
Toole – He’d like to look at this in person; he doesn’t see a bench all the way around in the photo; the pool is done except 
for the finish and coping. The plans as submitted, don’t show a bench in the spa.  
Dennison – We will agree to an extension of the action date. You can’t look at the spa definition and ignore the pool 
definition; you must look at both. 
Williams – She’s disturbed comments were attributed to her by someone without a clue. We split the definitions in the 
article and so the bylaw because we wanted to allow them; there were no problems until recently. Spas are innocuous and 
don’t generate the noise of a pool. This meets the definition for a spa as stated in the bylaw. If this is continued to March, 
that’s past the 1st publication of the articles. 
McCarthy – This work has already been done. One of the issues is if there is standing for an appeal. 
Mondani – The “elephant in the room” is the plunge pool; when this tech amend was made, he doesn’t know of plunge 
pools were an issue. Asked if this is shot down by standing, asked if Mr. Dennison’s client would file an appeal. 
Dennison – All he’s asked for is an interpretation of the bylaw that’s consistent with the bylaw. Going forward, the case law 
is clear that repetitive requests relative to this pool/spa can be made under the appeals court decision. This already has a 
building permit, so it won’t be impacted by the proposed article. 
McCarthy – Suggested extending the action date to Feb 1. If you don’t like the bylaw, Mr. D’s client can change it; it’s clear 
that the Town officials were working within the current bylaw. 
Allen – The location of 5 Mill Street looks like more the 5’. It looks like there are 5 or 6 properties between 103 Main Street 
and 5 Mill Street. Asked if she is an abutter or a citizen appeal. 
McCarthy – That’s something she wants TC to rule on if any of these the appellants have standing. She also wants to know 
the existing gallonage of the spa and to see how it looks on the ground now. 
Toole – Asked if he can go onto the property to look at what’s there. 
Bailey – He will check with the client. 
Weisheit – Asked for something acknowledging they agree to extending the deadline. 

Motion Motion to Continue to January 13th meeting. (made by: O’Mara) (seconded) 
Roll-call vote Carried 5-0//McCarthy, Toole, O’Mara, Allen, and Thayer-aye  

 

2. 18-21  Ack Smart as Applicant for 21 Woodbine LLC    21 Woodbine Street  Beaudette  
Applicant requests variance relief to validate the location of a solar ground array within the side and rear yard setbacks. The Locus is 
situated at 21 Woodbine Street, is shown on Nantucket Tax Assessor’s Map 80 as Parcel 321 and shown as Lot 4 on Plan No. 54W on file 
with the Nantucket County Registry of Deeds. Evidence of owner’s title is recorded in Book 1342, Page 75 on file at the Nantucket County 
Registry of Deeds. The site is zoned Limited Use General 1 (LUG-1).  

Voting McCarthy, Botticelli, Toole, O’Mara, Mondani 
Alternates None 
Recused None  
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Documentation File with associated plans, photos and required documentation 
Representing Richard Beaudette, Vaughan, Dale, Hunter & Beaudette, P.C. 
Public None 
Discussion (2:46) Discussion about whether or not Mr. Toole can sit on this and his feeling he needs to review the information. 
Motion Motion to Continue to December 16 at 8:10 am. (made by: Botticelli) (seconded) 
Roll-call vote Carried 5-0//McCarthy, Botticelli, O’Mara, Mondani, and Toole-aye 

 

3. 19-21  Ack Smart as Applicant for Timothy & Lauren Miner    12 South Valley Road  Beaudette 
Applicant requests variance relief to validate the location of a solar ground array within the front and side yard setbacks. The Locus is 
situated at 12 South Valley Road, is shown on Nantucket Tax Assessor’s Map 43 as Parcel 139 and shown as Lot 76 on Land Court Plan 
11461-J and as Lot 21 on Land Court Plan 11641- H on file with the Nantucket County Registry District of the Land Court. Evidence of 
owner’s title is recorded as Certificate of Title No. 24316 on file at the Nantucket County Registry District of the Land Court. The site is 
zoned Limited Use General 1 (LUG-1).  

Voting McCarthy, Botticelli, O’Mara, Thayer, Mondani 
Alternates None  
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Richard Beaudette, Vaughan, Dale, Hunter & Beaudette, P.C. 
Public None 
Discussion (2:47) Discussion on whether or not to go forward with a 4-person board without Mr. Poor. 

Snell – Suggested a special meeting for the two Ack Smart applications. No public notice necessary. 
Motion Motion to Continue to December 16 at 8:10 am. (made by: Botticelli) (seconded) 
Roll-call vote Carried 5-0//McCarthy, Botticelli, O’Mara, Mondani, and Toole-aye 

 

4. 21-21  Michael S. Jemison & Kristina Jemison     195C Hummock Pond  Brescher 
Applicants are seeking a modification of a previously issued Special Permit (File No. 040-04) and to the extent necessary, a Special Permit 
for the expansion of the pre-existing nonconforming use, to allow for an increase in ground cover ratio to construct a pool cabana. Locus 
is situated at 195C Hummock Pond Road, shown on Assessor’s Map 65 as Parcel 23, and as Unit 2 on Plan No. 03-34. Evidence of owner’s 
title is recorded in Book 865, Page 40 with the Nantucket County Registry of Deeds. The site is zoned Village Residential (VR).  

Voting McCarthy, Allen, Thayer, Mondani 
Alternates None 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing John Brescher, Brescher & Glidden P.C. 
Public None 
Discussion (3:09) Brescher – All the Board was waiting for was the HDC Certificate of Appropriateness (COA) number; we have that. He 

thought the Board was ready to vote and is willing to go forward with the 4-member Board. 
McCarthy – Staff brought up getting clarification on the no-cooking condition. 
Toole – He could read back in; his conflict is more perceived. 
Snell – This is not a dwelling so shouldn’t have a kitchen. It could be conditioned with no stove or microwave. 
McCarthy – Now that the cooking apparatus is gone, it is more of an enforcement issue. 
Allen – If they decide not to install the washer-dryer and sink in the laundry room, can they get a Certificate of Occupancy 
(CO) because it looks like a bedroom again. 
Murphy – Once they make that decision, they should come in to explain the change; he can still give them a CO as long 
as it complies. 
McCarthy – If this is ruled as not for human habitation, any change towards a dwelling becomes an enforcement issue. 
Conditions would be: no egress basement windows, basement to remain unfinished, and not for human habitation; any 
changes to the plan are to come back for relief. 
Brescher – Asked for a vote. 
Discussion about a new motion: 
McCarthy – Suggested adding a condition removing the door from the laundry room. 
Allen – Wants the laundry room door removed and no provisions made to delete the laundry room and to get the CO, the 
laundry room must be in place with no door. 
Discussion about how to condition this so that it can get 4 votes. 
Allen – No laundry door and any further changes to come before the ZBA. 
Botticelli – ZBA has no jurisdiction over the interior. At issue is the groundcover. 

Motion Motion to Approve as written with conditions as discussed; we are approving this as a cabana, not a dwelling. (made by: 
Thayer) (seconded) 

Roll-call vote Not Carried //McCarthy, Mondani, Thayer-aye; Allen-nay  
Motion Motion to reopen the application. (made by: Allen) (seconded) 
Roll-call vote Carried 4-0//McCarthy, Allen, Mondani, and Thayer-aye 
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Motion Motion to Approve with no egress basement windows, unfinished basement, not for habitation, no exterior 
laundry door, constructed in substantial conformity with the attached plan, any changes to be reviewed by ZBA. 
(made by: Allen) (seconded)  

Roll-call vote Carried 4-0//McCarthy, Allen, Mondani, and Thayer-aye 
 

5. 25-21  John J. Barry and Nancy J. Barry      1 Goose Cove Way  Brescher  
Continued to January 13, 2022  

Voting McCarthy, Botticelli, Toole, O’Mara, Mondani 
Alternates Thayer 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing None 
Public None 
Discussion (time) None 
Motion Motion to Continue to January 13, 2022. (made by: Mondani) (seconded) 
Roll-call vote Carried 5-0//McCarthy, Mondani, Botticelli, Toole, and O’Mara-aye 

 

6. 23-21  Timothy Green        6 Macy Road   Williams  
Applicant is seeking a special permit pursuant to Zoning Bylaw Section 139-2A and 139-7A to construct a residential swimming pool on 
the locus. Locus is situated at 6 Macy Road, shown on Assessor’s Map 60 as Parcel 144, and as Lot 265 upon Land Court Plan 3093-18. 
Evidence of owner’s title is registered on Certificate of Title No. 28130 with the Nantucket County District of the Land Court. The site is 
zoned Village Residential (VR). 

Voting McCarthy, Botticelli, Toole, O’Mara, Allen 
Alternates Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Linda Williams 
Public None 
Discussion (3:43) Williams – We marked the sideline and staked the end of the pool; there is no longer a retaining wall. The prior owner had 

owed part of the neighbor’s lawn; we will replant that as shown in the new landscaping plans. We put it at grade so there is 
no issue with setback. 
McCarthy – When we ask for a lighting plan, it can state on the plan where and type of internal lighting and no external 
lighting; that would suffice; Staff has the language.  
Toole – Looking at the newest plan, it seems the 2nd-floor deck and part of the 1st-floor deck are within the setback.  
Botticelli – The zoning setback is 10’ and the pool setback is 20’. 
Toole – The decision will mirror other decisions we’ve made: engage a professional to fill, discharge, and dispose of pool 
water; no chemical treatment between November 1 and May 1; chemical treatment stopped 3 prior to discharge; and 
landscaping and hardscaping is to be installed in substantial compliance with the submitted HDC approved site plan.  
Allen – Confirmed which plan is the newest landscape plan. 
Williams – It’s the one that shows replanting of the abutters lawn and no retaining wall. She sent the revised plan out this 
morning. 
Ms. Botticelli and Mr. Toole did not get that plan; Ms. McCarthy forwarded them a copy. 

Motion Motion to Approve based upon Paul Santos landscape plan dated 12/2/2021 to be submitted as Exhibit A; Exhibit 
B to be the plan emailed out yesterday; and other conditions applicable to this type of application. (made by: 
Botticelli) (seconded) 

Roll-call vote Carried 5-0//McCarthy, Botticelli, Allen, Toole, and O’Mara-aye 
 

III. NEW BUSINESS 
1. 37-21  Kristina & Nicholas Amendolare      8 Bank Street   Williams 

 Applicants are seeking a Special Permit pursuant to Zoning Bylaw Sections 139-30 and 139-33A to make renovations, including an 
addition, to a single-family dwelling that is pre-existing non-conforming to the setbacks. Locus is situated at 8 Bank Street, shown on 
Assessor’s Map 73 and Parcel 69. Evidence of owner’s title is recorded in Book 1770, Page 216 on file at the Nantucket County Registry 
of Deeds. The site is zoned Sconset Old Historic (SOH).  

Voting McCarthy, Botticelli, Toole, O’Mara, Allen 
Alternates Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Linda Williams 

Michael Wilson, attorney 
Public Margaret Van Deusen,  

Kathy Arvay, 11 Front Street 
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Discussion (4:02) Williams – Explained the application for raising the ridge 1’ in the southwest setback. There was a lot of concern expressed 
at the HDC and after-the-fact objections, all of which have nothing to do with the ZBA. 
Snell – Getting revisions to a project the morning of the meeting makes coordination very difficult. 
Toole – He wants to see something that limits the height of the structure. 
Thayer – The engineer plan calls out the ridge at elevation 37.7 (above sea level); that should be the number our decision 
would refer to. 
Toole – The neighbor’s opposition was probably toward the height, which has been reduced from the original submission.  
Botticelli – It should be constructed in substantial conformance with the HDC approval. Looking at the east elevation, the 
south side of the taller roof should be extended no farther south. 
Allen – Confirmed that the only thing within ZBA jurisdiction is the southwest corner of the little shed roof. 
Wilson – We are asking for a finding that the diminimis increase in the roof height in the location calling for a 5’ set back 
won’t be detrimental. 
Van Deusen – Regarding the HDC process, the vote was to hold for revisions and that cannot be appealed; their minutes 
don’t reflect an approval. Many people from the neighborhood were on the September 7th meeting. This is going to have to 
be resolved by the HDC and whether or not there was a violation of Open Meeting Law (OML) by the HDC. Then this 
board compounding the issue by putting a height limit on this prior to HDC approval would be premature. The statement 
this wasn’t appealed in time is inaccurate. 
Botticelli – Asked if this was heard by HDC since September 7th at which this was approved. 
McCarthy – Mr. Wilson and Ms. Snell reached out to Town Counsel; read their opinion that the motion to approve was 
carried by the majority of attendees; 2 voted in favor and 2 abstained leaving a 2-0 vote. Therefore, the motion to hold for 
revisions wasn’t valid because the motion to approve was carried. This is what the HDC enabling act allows. 
Toole – He’s not comfortable the HDC was doing the right thing; he’d like a more complete vote of the HDC before 
moving forward with this. 
O’Mara – It goes back to preventing obstructionism. He agrees with Town Counsel. 
McCarthy – She sees no reason to hold this up. 
Van Deusen – The HDC vote to hold was 4-0; that is something they have to work out. Given the timing on this, there is 
an opportunity to go back to the HDC on this. This has been a very contentious project for the neighborhood because of 
the height will have a deleterious effect on Front Street. Asked that this go back to HDC. Doesn’t know how the plans got 
stamped when it was not approved at the meeting. 
Williams – Town Counsel told HDC staff to stamp the plans. 
McCarthy – This is a procedural issue for the HDC; Town Counsel has given an opinion upon which HDC moved forward. 
The HDC isn’t contesting what occurred. Feels the ZBA has to take this at face value. If the HDC approval is reversed 
through litigation, our decision will follow that. At this point, this is a valid, approved, HDC request. 
Van Deusen – Feels this will certainly be appealed because no one knew it was approved until this filing. Feels ZBA has 
some authority due to the irregularities with the HDC. If you allow this setback, you’ve approved a project the neighbors 
feel shouldn’t be approved. 
McCarthy – Any questions we would have on the HDC vote has been answered by Town Counsel, and it is not our purview 
to question their vote. We can still condition this. 
Toole – Asked if the opponents have lost the ability to appeal the HDC decision or if anyone notified the aggrieved about 
the approval. 
Williams – Yes, you only have 10 days to appeal based upon merits. They are filing an OML complaint. 
Snell – The ZBA should rely on Town Counsel’s opinion that the approval was valid. If you approve the request and then 
the HDC approval is found to be not valid, the applicant won’t be able implement the ZBA’s plans. 
McCarthy – If that happens and the structure gets revised, we would review it again. 
Snell – If the ZBA includes the condition requiring substantial compliance with the HDC plans and those plans change, 
they have to come back to the ZBA. 
Toole – Who asked for Town Counsel’s opinion and why. 
Snell – I did. It was an interesting vote; between our staff and the applicant and representatives, everyone thought the vote 
meant something different. Town Counsel explained that Roberts Rules of Order, which HDC follows, has a different 
process regarding voting than the ZBA and Planning Board. 
Botticelli – Finds it interesting that the neighbors weren’t informed of the approval denying them the ability to appeal the 
approval. HDC was mistaken that the motion to approve didn’t carry; this is a very unusual circumstance. 
McCarthy – We only have control over the application as it is before us. 
Mondani – Asked for clarification on the request. 
Wilson – Reviewed the structure and the reason for this request; less than 25sf will go up 1’ within the setback. 
Arvay – This is a pretty situation the way it was approved. A main concern is the fact that a basement will be excavated right 
against a bank backing onto a road that is emergency access; no one is addressing this. Feels and engineer study should be 
requested.  
Wilson – That concern is addressed through the code and the Building Commissioner’s review of the permit. The triangular 
section in question would have no impact on that. 
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Botticelli – We have required engineering plans when digging so close to the property lines. The footing will have to extend 
onto the other property. 
Toole – We will need some protocol digging that close to the property line. We should ask for a plan. He’s still very 
uncomfortable with how this played out and the applicant should have gone through the process and found a loophole and 
taking advantage of that. 
Williams – It wasn’t a loophole. The vote was questioned by staff. 
Snell – Numerous people asked about the vote and what it meant; that’s why she asked for Town Counsel’s opinion. 
Further discussion about how the HDC vote was handled not allowing abutters the chance to appeal. 
Botticelli – We need engineer’s information on this. 
O’Mara – His question is about construction and driving steel into the bank. He had assumed all Codfish Park was in a 
wetland. 
Williams – This lot is not. 
O’Mara – Agrees that in the past we always required an engineer’s plan and stamp before we approved it. 
Van Deusen – Codfish Park is on a flood plain and the bank is a coastal bank; both are protected by the Wetlands Protection 
Act. At some point the Conservation Commission decided they weren’t going to regulate between South and North Gully 
due to the excessive construction in the area; she doesn’t understand their reasoning. 
O’Mara – Given the scope of the work, we need a lot more information. If he were a neighbor on the hill, he’d want to 
know how damage to the bank and neighbors would be mitigated. 
Allen – Asked what type of foundation is proposed. It looks like the west elevation window wells are in the bank. As she 
sees the plan, there is no full basement or crawl space. The window well on the north side encloses the door swing area. If 
this is on a slab, from having to shore up the one side you don’t have to dig any further into the ground than the 1st-floor. 
Botticelli – We need clarification on the foundation and how deep it is. We need to understand on the digging perspective. 
Allen – Asked if the ZBA can vote on the corner in question as the plans are now. 
McCarthy – We usually require more information on a property that’s this tight. 
Thayer – They will need to retain both streets and the Town will have to sign off on both of those as well as Public Works 
will want to weigh in. 
Wilson – The Board is appropriately situated on voting the relief as requested; that is that the integrity of the neighborhood 
is improved and there is no detriment. The course of construction must conform to the Building Code. Asked the Board to 
look at the finished elevation as it relates to the triangular piece and if the 1’ increase will have a detrimental impact on the 
integrity of the neighborhood. It remains a single-family dwelling with the same level of non-conformity. 
McCarthy – Other projects that are this close, we’ve asked for more information on the construction protocol. 
Mondani – Mr. Thayer noted the construction will be governed by other Town agencies because the abutting properties are 
public roads. 
Toole – We have always have been involved by making it part of our decision. He’d like to go see the site; it talks about an 
existing retaining wall that he doesn’t see in the pictures. Also, the architect should make clear whether or not they are digging 
down and what needs to be retained. 
Mondani – Agrees it would be helpful to look at this. 
Thayer – The wall referenced is holding up Middle Gully Road. 
Van Deusen – The plans presented to the HDC indicated 8’ to 9’ deep basement with living space. 
Toole – The 1st-floor plan shows stairs going up and down; that indicated a basement. Also, he’d like them to go back to 
the HDC for an approval. 
Arvay – Her property abuts to the north; there is a retaining wall on the north side. Also, there is a retaining wall to the west. 
The HDC plans called for 2 bedrooms and a bath in the basement. 
Wilson – Asked what is being sought and if it is to be supplemented to this application. 
McCarthy – She’s like to see a basement plan. Asked if Ms. Williams or Mr. Wilson can confirm whether or not there is a 
full basement. We need clarification on the basement; how far they are digging down and an engineering plan addressing 
shoring up the abutting properties for the excavation. 

Motion Motion to Continue to January 13th, 2022; the board is expecting engineering plans addressing excavation and 
basement plan. (made by: O’Mara) (seconded) 

Roll-call vote Carried 5-0//McCarthy, Toole, Botticelli, MO, and Allen-aye 
 

2. 29-21  CRH 46 Surfside, LLC       46 Surfside Road   Halik  
Continued to January 13, 2022  
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3. 31-21  James A. and Susan G. Genthner, Trustees of the James A. Genthner Trust and Susan G. Genthner Trust  
128 Surfside Road  Self  

Applicant is seeking a variance pursuant to Zoning Bylaw Section 139-A and 139-32 to exceed the maximum allowable ground cover ratio 
of 7%. Locus is situated at 128 Surfside Road, shown on Assessor’s Map 80 as Parcel 299.1 and as Lot 3 upon Land Court Plan 40394-B. 
Evidence of owner’s title is registered on Certificate of Title No. 28319 on file at the Nantucket County District of the Land Court. The 
site is zoned Limited Use General 1 (LUG-1). 

Voting McCarthy, Botticelli, Toole, O’Mara, Allen 
Alternates Thayer, Mondani 
Recused  
Documentation File with associated plans, photos and required documentation 
Representing Susan Genthner, co-owner 
Public  
Discussion (5:21) Genthner – Explained the reasons for her request; 2 paper roads flank her property, which she was awarded through the 

Yard Sale Program in 2013 and provides enough land for a second dwelling. The Land Court process is taking frustratingly 
long; reviewed the timeline since 2013. She’s now asking for relief to allow her to start construction on a second dwelling. 
Snell – The Land Court can be and unpredictably long process; there is no reason it won’t be approved. The variance 
would be temporary until she takes possession of the roads. 
McCarthy – We have gone forward on similar requests in the past; asked if this is in the same stage of process as those. 
Snell – Yes. Ms. Genthner is not asking for relief on a potential setback matter. 
Toole – He recalls the Linda Yates matter. 
McCarthy – We had asked Ms. Yates to get to a certain point to ensure she would get the property. Our concern was that 
we would approve the variance and the structure built then when the yard sale came through, the owner decided not to 
purchase that property because they already have the property. 
Snell – They were waiting for a new certificate to be issued. 
Toole – He would prefer to wait until the new certificate is issued to the Town. 
Botticelli – She doesn’t have a strong feel. There will be a large number of these coming up and it’s hard to keep granting 
variances. 
O’Mara – He’s willing to accommodate the applicant as long as we can tighten up the guarantee they will purchase the 
properties when they become available.  
Genthner – She’s stalled in the process; she had a design done, which is no long available; she was half-way through the 
HDC process. She will have to do a redesign but doesn’t want to start the process again until she’s sure she can build the 
structure. 
Allen – Asked if construction would start before she purchases the paper roads. 
Genthner – She needs the variance in order to build the structure; once she purchases the land, the variance goes away. 
Because she thought the transfer of property was imminent, she placed the structure exactly where she wanted it. Now she 
wants the variance for groundcover; once she has that, she can come back about the placement. 
Mondani – It’s an important distinction if you are building on the existing property or building into the setback or road. 
We’ve gone through a couple of these and it’s a matter of Land Court jammed up because of COVID; he feels more 
comfortable about granting something as long as the building is on her current property. 
Thayer – He somewhat agrees with Mr. Mondani in that the relief sounds reasonable.  
Genthner – The setback is 10’ from the back line, asked if they could consider a lesser setback at this time.  
Snell – We didn’t advertise the setback relief; it’s not an option to vote on today. 
McCarthy – She agrees with Mr. Mondani about it not being built in the paper road. Asked about reducing the rear and 
side-yard setback. 
Snell – In LUG-1, you can’t reduce the setback; that has to be done through a variance. We could notice with setback for 
next month. 
Discussion about how much to allow for intrusion into the setback and other requests involving delays at the Land Court. 
Botticelli – Wants some assurance that the property can’t be subdivided after the property is transferred. 
McCarthy – No one seems ready to vote on this; asked how members want to proceed and what additional information 
they want to see: site plan with dimensions placing the structure showing a 10’ setback. 
Botticelli – She has to leave; she supports the continuance. 

Motion Motion to Continue to January 13, 2022. (made by: Toole) (seconded) 
Roll-call vote Carried 5-0//McCarthy, Toole, O’Mara, Allen, and Mondani-aye 

 

IV. OTHER BUSINESS 
1. Toole – Asked if the next meeting was for December 16th and the time. 

McCarthy – December 16th at 8:00 am and needs to be over by 9:15 am for the two ACK Smart projects. McCarthy, Botticelli, 
O’Mara, Thayer, and Toole on one and the other is McCarthy, Botticelli, O’Mara, Mondani, and Toole.  

2. McCarthy – Hopes the meetings will be back in person on February 10th and that will make the meetings shorter. 
3. Toole – Asked about the issue of a member showing up for 1 minute and leaving. 

McCarthy – There is a process for that. 
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V. ADJOURNMENT
Motion Motion to Adjourn at 6:00 pm. (made by: Toole) (seconded) 
Roll-call vote Carried unanimously  

Sources used during the meeting not found in the files or on the Town website 
1. None

Submitted by: 
Terry L. Norton 
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ZONING BOARD OF APPEALS 
2 Fairgrounds Road 

Nantucket, Massachusetts 02554 
www.nantucket-ma.gov 

Commissioners: Susan McCarthy (Chair), Lisa Botticelli (Vice chair), Ed Toole (Clerk), Michael J. O’Mara, Elisa Allen 
Alternates: Mark Poor, Geoff Thayer, Jim Mondani 

~~ MINUTES ~~ 
Thursday, December 16, 2021 

This meeting was held via remote participation using ZOOM and YouTube.
Called to order at 8:22 pm and Announcements made by Ms. McCarthy 

Staff in attendance:  Leslie Snell, Deputy Director of Planning; Nicky Sheriff, PLUS Admin spec 
Attending Members: McCarthy, Botticelli, Toole, O’Mara, Poor, Thayer, Mondani 
Absent: Allen 

I. OLD BUSINESS
1. 18-21  Ack Smart as Applicant for 21 Woodbine LLC    21 Woodbine Street  Beaudette

Applicant requests variance relief to validate the location of a solar ground array within the side and rear yard setbacks. The Locus is
situated at 21 Woodbine Street, is shown on Nantucket Tax Assessor’s Map 80 as Parcel 321 and shown as Lot 4 on Plan No. 54W on file
with the Nantucket County Registry of Deeds. Evidence of owner’s title is recorded in Book 1342, Page 75 on file at the Nantucket County
Registry of Deeds. The site is zoned Limited Use General 1 (LUG-1).

Voting McCarthy, Botticelli, O’Mara, Poor, Mondani 
Alternates Toole 
Recused None  
Documentation File with associated plans, photos and required documentation 
Representing Richard Beaudette, Vaughan, Dale, Hunter & Beaudette, P.C. 

Tim Carruthers, ACK Smart 
Public Tom Palmer, 14 Pequot 

Christine Petrella, (other side) 
Discussion Beaudette – He sent a couple of as-built surveys and an aerial but no other new information. ACK Smart put the solar in 

the setback and then learned the Town changed its position about arrays within the setback. We went to the Historic 
District Commission (HDC) for approval to have them where they are with screening. He’s gone over the hardship for 
ACK Smart should they have to move the array. They have changed their policy, so this won’t happen again. They’ve met 
with neighbors about conditions for this approval. A mix of Leland Cyprus and red cedar will be installed by Spring; we 
will maintain both sides of the Lelands. We can’t agree to maintaining the height of the screening will be 10’ because it 
impacts the efficacy of the array; we are willing to accept 6’; 7’ is pushing it. 
Palmer – Our first preferenceis for remediation; we took to heart the sentiment of the Board. Our big concern with 
screening is sufficient room; we’ll take the most effective screening we can get. We asked for 10’ trees because our houses 
are upside down and the array will be visible. 
McCarthy – Asked how close his house is to the property. 
Palmer – The structure is about 40 yards to the south. We had thought about developing the northern part of the property. 
Petrella – Mr. Palmer covered all our thoughts and concern for adequate screening. She’s not opposed to solar; she just 
feels like as a neighbor, she has to deal with the array. She was unable to speak on the HDC meeting and the documents 
she submitted weren’t reviewed by the HDC. Right now, there are a couple of tall trees that don’t cast that much of a 
shadow on the array. 
Mondani – Asked for confirmation the arrays are 5’ tall. 
Carruthers – Confirmed the arrays are 5’ tall. 
O’Mara – Asked if all the plantings will be on the applicant’s property. 
Beaudette – Yes; we don’t want the neighbors to bear the burden of screening. That’s why we are offering to maintain 
both sides of the screening; that includes watering. 
Mondani – His goal is to make the screening as high as possible. Asked about the going to 7’. 
Carruthers – We design our systems through an industry standard tool that does a 365-day solar production and found 
that as we crossed the 6’ threshold, annual production starts to diminish; at 7’ it substantially diminishes; and at 10’ it loses 
over 10% across the entire array. 
Botticelli – The Lelands sometimes get very tall but don’t hold vegetation at the bottom; asked about seeing through at 
eye level. You can see the array through the scrub that’s there now. Asked if a low fence would need to be incorporated. 
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Palmer – We talked about this; there is a wire fence in place that might have to be removed; the SE corner is an active deer 
path and we talked about deer-resistant plants. 
Botticelli – Asked what height they ran the model at. 
Carruthers – We ranged from 5’ to 10’ to 15’ feet. He added dense vegetation along the south property line. 
Palmer – Asked if the modelling was done on the original location of the array. 
McCarthy – We need to stick to the model and screening we have now. The 100% energy production factors in the existing 
tall trees. 
Botticelli – At worst case, you’d be at 90% production. 
Toole – Feels it isn’t fair to burden the neighbors with a larger array and being in the setback. Feels using a comment made 
in 2017 by Marcus Silverstein has nothing to do with a 2020 application.  
McCarthy – We discussed that a lot at prior meetings. Everyone is bending a little to make this more palatable.  
Toole – He is hearing resignation from the neighbors that they will have to take this on the chest so are trying to get the 
best deal possible. ACK Smart submitted a plan, which they basically ignored; now they are coming back asking for 
forgiveness when they should have reapplied. 
Discussion about why this application has dragged on through the ZBA process. 
Beaudette – We all rely on Mr. Silverstein and Mr. Murphy for advice. Mr. Murphy changed the policy after 2017.This 
wasn’t intentional. It isn’t fair the neighbor and that’s why we want to provide screening. If we move this out of the setback, 
we have zero obligation to apply screening. We’ve done everything the ZBA asked us to do. We are trying to screen it as 
much as possible for the neighbors while keeping the system efficient. 
Toole – He doesn’t understand the reliance on the 2017 memorandum when a new building commissioner was in place 
when the application was submitted in late 2020. 
Beaudette – When they reasonably believed they could rely on Mr. Silverstein, there is no reason they would go back. 
McCarthy – We’ve talked about that a lot in the past meetings and we need to move on from that. We can’t undo the 
decision making that happened. She agrees they should have made different decisions, but this is where we are. We asked 
them to go back to the HDC and to meet with the neighbors; they did that. 
Botticelli – A board fence on the property line makes sense with 10’ vegetation inside that; she is not willing to negotiate 
that. 
Mondani – He agrees with the 10’ high vegetation and providing as much screening as possible. The type of vegetation 
isn’t our purview, but cedar is a native species. 
Petrella – Lelands aren’t native and deer eat them. 
O’Mara – He’s not sure about have a fence next to a tree and impacting photosynthesis. He’s willing to go with the Board. 
Deer gnaw and rub antlers on the trunks of cedar, but they don’t eat it. 
Poor – A fence might be a better solution. Lelands can grow broad and could come up against the panels; you can put up 
a net to keep the deer off them; if you lop them off, they become more of a hedge. The best thing is about how fast it 
grows. 
McCarthly – For Ms. Botticelli and Mr. Mondani, 10’ vegetation is a hard pass. She agrees either trees or a fence; a netting 
on the trees might be sufficient. A fence might bring more attention to the arrays. 
Botticelli – The screening plan should be done by someone who understands the deer impact on trees. The screening 
should be natural, so a single species of tree isn’t sufficient. Asked who would be doing the planting. She doesn’t want to 
see a Leland hedge; it should look like it’s always been there. 
Beaudette – Whoever is hired to put the plants in; they would do the planting plan. It’s his client’s responsibility to ensure 
the deer don’t eat the screening. If the ZBA wants 10’ screening, they would have to go in at 10’. 
McCarthy – We can require a planting plan be attached to the decision. We could require a mix of indigenous plants and 
Leland Cyprus consistent with an attached planting plan; also, the height to be 10’, owner to provide deer mitigation for 
the screening, owner to provided sufficient watering, owner to maintain both sides of the vegetation for the time the array 
remains on the property, all plantings to be on the owner’s property, and installed on or before May 1. 

Motion Motion to Grant the relief per noted conditions. (made by: O’Mara) (seconded) 
Roll-call vote Carried 5-0//McCarthy, O’Mara, Poor, Botticelli, and Mondani-aye 

 

2. 19-21  Ack Smart as Applicant for Timothy & Lauren Miner    12 South Valley Road  Beaudette 
Applicant requests variance relief to validate the location of a solar ground array within the front and side yard setbacks. The Locus is 
situated at 12 South Valley Road, is shown on Nantucket Tax Assessor’s Map 43 as Parcel 139 and shown as Lot 76 on Land Court Plan 
11461-J and as Lot 21 on Land Court Plan 11641- H on file with the Nantucket County Registry District of the Land Court. Evidence of 
owner’s title is recorded as Certificate of Title No. 24316 on file at the Nantucket County Registry District of the Land Court. The site is 
zoned Limited Use General 1 (LUG-1).  

Voting McCarthy, Botticelli, O’Mara, Thayer, Poor 
Alternates None 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Richard Beaudette, Vaughan, Dale, Hunter & Beaudette, P.C. 
Public None  

16



Discussion Beaudette – We are withdrawing this application. 
Motion Motion to accept the withdrawal. (made by: Botticelli) (seconded) 
Roll-call vote Carried 5-0//McCarthy, Poor, Botticelli, Thayer, and O’Mara-aye 

II. OTHER BUSINESS
1. None

III. ADJOURNMENT
Motion Adjourned at 8:18 am 
Roll-call vote N/A 

Sources used during the meeting not found in the files or on the Town website: 
1. None

Submitted by: 
Terry L. Norton 
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Anne Dewez

File No. 30-21

103 Main St

Appeal
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Appeal of Zoning Enforcement Officer Marcus Silverstein’s opinion that the 
definition of Hot Tub/Spa allows a pool in the ROH. 
 
At Annual Town Meeting on April 5, 2011 (the second night), voters overwhelming passed Article 58, which 
effectively banned pools in ROH and SOH.  The mechanism for doing this was to define Swimming Pool – 
Residential, add it to the Town of Nantucket Use Chart and enter N (No) at the intersection of Swimming Pool - 
Residential and ROH SOH.  The relevant part of the definition for the purposes of this appeal is: 
 
SWIMMING POOL – RESIDENTIAL 
A structure designed to be used for recreational purposes, either above or below grade, contain water more 
than 24 inches in depth and exceeding 150 square feet of water surface area, or exceeding 1,000 gallons. This 
shall not include ornamental ponds, decorative water features, including but not limited to, fountains, bird 
baths, and the like. 
 
This commentary on Article 58 was posted by Atlantic East Real Estate on April 7, 2011  
 
(https://nantucketrealestate.com/pools-banned-in-town-and-sconset-old-historic-districts/) 
 

Pools Banned in Town and Sconset Old Historic Districts 
Posted on April 7, 2011 
During the second night of Annual Town Meeting, Article 58 was overwhelmingly approved, after a lengthy dicussion.  The 
zoning by-law amendment prohibits the construction of swimming pools in the downtown and Sconset historic districts.  The 
Planning Board tried to have further study on the issue, but the article was amended on Town Meeting floor to eliminate a 
provision that would have allowed pool through a special permit which the majority viewed as too large a loophole. 

 
On August 23 at 10.25AM, I wrote to Marcus Silverstein: 
 
Dear Marcus, 
 
Mark Godfrey referred me to you. I am beginning to suspect that one of two key criteria that govern 
“spas” in ROH is being ignored: the 1,000 gallon limitation. 
 
This is a “spa” under construction at 103 Main Street:  
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The application lists the “spa” as 15’x8’. The landscape plan shows it as 13’x8’. There are no other 
specifications. Let’s assume it’s the smaller dimension. In that case, the depth is limited by the 1,000 
gallon restriction to 15.4”. Clearly this “spa“ is at least 4’ deep, if not 5’ - a clear violation of the rules.  
 
Could you please look into this? I will research other “spas” to confirm that this situation exists 
elsewhere and let you know the addresses.  
 
Thanks very much, Anne Dewez 
 
I received the following response the same day at 1.58PM: 
 
Anne, 
  
Per the Nantucket Zoning Code, Sec. 139-2: Hot Tub/Spa -- https://ecode360.com/11471477 -- a 
structure is considered a “Hot tub/spa” if it has a depth of water greater than 24-inches and less than 
150-s.f. of water surface area (15’ x 8’ = 120-s.f.). The bylaw provides no maximum permitted 
gallonage. 
  
If any person is aggrieved by this opinion, an appeal may be filed with the Zoning Board of Appeals 
within thirty (30) days of the date of this notice. 
  
Respectfully, 
  
Marcus Silverstein 
Zoning Enforcement Officer 
Town of Nantucket 
 
At Special Town Meeting on November 6, 2017, voters passed Article 18 (Zoning Bylaw Amendment: Technical 
Amendments – Definitions).  Please see the accompanying document “Special Town Meeting Nov 6 2017” for 
a summary of this Article. There are no public records that account for any discussion of this Article at the 
Board of Selectmen or the Planning Board.  The Town Clerk provided the following account of the discussion of 
Article 18 at the Special Town Meeting: 
 
Article 18 of the 2017 Special Town Meeting was called by Bobby DeCosta.  Lisa Botticelli made a motion to amend 
the main motion relating to the definition of “structure.”  After discussion, Lisa’s motion was NOT ADOPTED by a 
majority voice vote.  I do not recall any other discussion.  The Main Motion, as proposed by the Finance Committee 
and as printed in the Warrant, was ADOPTED by a declared 2/3 voice vote. 
 
We appeal the opinion of the Zoning Enforcement Officer.  The zoning code of Nantucket defines a Swimming 
Pool – Residential based on its surface area OR its volume. In other words, volume alone is sufficient to 
determine if a body of water is a pool.  If a body of water is greater than 1,000 gallons, it is a Swimming Pool 
and therefore prohibited in ROH.   
 
To review the math, there are 7.481 gallons per cubic foot.  In order to contain less than 1000 gallons, a “spa” 
can be up to 133.7 cubic feet. The 13’x8’ spa at 103 Main Street would need to be a mere 15.4 inches deep to 
contain less than 1,000 gallons.  Photographs show the “spa“ at 103 Main Street is at least 4’ deep, if not 5’, 
meeting the definition of swimming pool, a prohibited use in the OHD.  
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We hope the Board will remember how strongly the residents of the Historic Districts felt about banning pools 
in their neighborhoods, when they did so in 2011.  All residents were surveyed and over 80% agreed that 
“pools are not compatible with the historic character of the ROH and SOH districts”. 
 
The survey showed that residents objected to noise, privacy impacts, visual impacts, safety concerns, and 
environmental concerns.  Importantly, there was no mention of “spa” in the survey, no permitted use in the 
OHD of spa, and no discussion of spa at Town Meeting in 2011, when voters banned residential pools.  For this 
reason, we and other residents have concerns about spas in our neighborhood.  
 
Regardless of concerns for “spas”, we request the Zoning Board of Appeals to recognize the pool at 103 Main 
Street to be a pool, and therefore a violation of zoning code.  
 
Because of this violation of the zoning code, we ask for relief in the form of a revocation of the building permit 
for the “spa” and an order that the “spa” be built so as not to contain more than 1,000 gallons of water; in the 
alternative, the ground should be restored to its original condition. 
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Dear Nicky,  
 
Please ensure that this message and the attachment are included in the file for this appeal and are 
distributed to the members of the ZBA in advance of the ZBA meeting on December 9. 
 
Thank you, Anne 
 
Dear Chair McCarthy and Members of the ZBA, 
 
I have attached a verbatim copy of the discussion of Article 18, “Zoning Bylaw Amendment: Technical 
Amendments - Definitions”, at the Special Town Meeting on November 6, 2017. The definition of Hot 
Tub/Spa is one of the definitions in this Article. As this definition is the basis of the Zoning Enforcement 
Officer’s approval of the pool at 103 Main Street, I thought it was important to put this definition in 
context. The bolding is mine; it illustrates and underscores the importance of full disclosure of matters 
of consequence to the voters of Nantucket. 
 
The YouTube video of the meeting can be seen via this link: 
 https://www.youtube.com/watch?v=5z6t34LHuPA  
 
The discussion of Article 18 starts at  1hour, 52 minutes and 14 seconds. It lasts 15 minutes and 15 
seconds. The participants in the discussion are: 

• Sarah Alger, the STM moderator 
• Linda Williams, chair of the Planning Board 
• Leslie Snell and Andrew Vorce of PLUS, representing the Planning Board 
• Bobby Decosta, Lisa Botticelli, Chip Webster and Marybeth Splaine, Nantucket voters 

 
I have included the whole discussion, but only the first 3 minutes and 44 seconds are relevant for the 
purposes of understanding the basis for developing and including the new definition of Hot Tub/Spa in 
Article 18. 
 
It is quite clear that there was one purpose, and one purpose only, for the definition of Hot Tub/Spa: to 
ensure that basins of water less than 150 sq ft are included in the list of exclusions from Ground Cover 
calculations. 
 
Respectfully, Anne Dewez 
 
 

 
This email was scanned by Bitdefender  
 
 
--------------------------------------------- 
Anne  F M Dewez | 5 Mill Street, Nantucket, MA 02554, USA | Cell: +1(203) 685-5361 | 
Email: afmdewez@gmail.com 
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Transcription details: 

Date: 18-Nov-2021 

Input sound file: Article 18.m4a 

 
Transcription results: 

 
00:00 Alger 

18, appears on page 19 and 20, 21. The Planning Board motion starts at the bottom of 
page 21, continues to page 22, 23. There is a comment. Those comments, again, are 
not part of the motion that you're voting on. I'm going to ask for your unanimous 
consent to waive the reading of the Planning Board's motion. Recognized Ms. 
Williams for the purpose of making that motion. Ms. Williams? 

00:35 Williams 
[I so move?]. 

00:37 Alger 
So moved. Is there a second? 

00:39 Unknown 
Second. 

00:40 Alger 
The motion is made and seconded. Do you want to say anything about this before I go 
to an amendment or go to Mr. da Costa? [inaudible]? No. Okay. Mr. da Costa? 

01:02 Decosta 
Madam Chairman, this article is defined as definitions, but this is major changes to 
how we've conducted business in this town for the last 25 years. The ground cover 
section now is going to include unenclosed roofed overhangs, connectors, entryway 
hoods, projections, pergolas, playground structures, docks, exterior in-ground and 
aboveground hot tubs and spas. I have a real hard time with that, because there's 
some days I can't get out of bed without crawling to my hot tub to go to work in the 
morning, so I don't want to have to count it as ground cover-- window wells. So, I 
mean, these are major changes to how we're going to conduct business in this town, 
and and to hide this under definitions is ludicrous, especially at a Special Town 
Meeting. I would urge everyone in this room to vote no on these. There needs to be 
serious community discussion. I'm sure that three-quarters of the building 
community doesn't even know that these things are in here. I mean, I didn't even 
really notice it until tonight. 

02:12 Alger 
Those hot tubs are excluded, by the way. 

02:16 Decosta 
Not the way I read it. So all this stuff is not going to be in here. 

02:20 Alger 
All those things are excluded. It says, "Excluding, for instance, tents, retaining walls, 
etc., etc., etc., etc." All those things that are listed are exclusions. 
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02:33 Decosta 
Then why do we have a definition of what a hot tub is? And why do we have a 
definition of what a unenclosed porch is? 

02:40 Alger 
I'll go to the Planning staff for that. They can explain. 

02:46 Decosta 
It's very unclear what this does. 

02:48 Alger 
Okay. Ms. Snell? 

02:52 Snell 
Thank you, Madam Moderator. Leslie Snell for the Planning Board. So as the 
Moderator explained, the changes to the Ground Cover definition are adding 
exclusions. They're not adding additional inclusions. The changes proposed in this 
article are clarifications to our existing definitions, and these are proposed due to 
changing building trends, to evolving interpretations of existing language, and to 
concerns brought up at the Zoning Boof Appeals hearings when there are special 
permits, variances, or other appeals from our enforcement personnel before them. 
The primary intent of this article is to increase predictability in permitting and to 
remove subjective language from the bylaw. I would ask you all to please vote in favor 
of this article. Thank you. 

03:44 Alger 
Okay. So I do have a proposed amendment from Ms. Botticelli that we're going to put 
up, and that amendment is a change to the definition of "Structure" on page 23. The 
motion is to add the language, after "Platforms," "More than two steps providing 
access to a structure two feet in depth in any zone within a FEMA flood hazard district 
and with five foot minimum side yard setbacks." So Ms. Botticelli’s motion is to strike 
the language that's stricken and to add the language that's highlighted, so that it 
would read, "More than two steps providing access to a structure that are more than 
two feet in depth in any zone within a FEMA flood hazard district and with five foot 
minimum side yard setbacks." Is that your motion, Ms. Botticelli? Okay. So is there a 
second? 

05:01 Unknown 
Second. 

05:02 Alger 
Okay. Ms. Botticelli if you want to stand up, you can ask your question and describe 
your amendment. 

05:10 Botticelli 
Hello. The one question I had for the Planning staff is the original definition of 
"Structure" did not include the words, "More than two steps that were more than 10 
feet in length." I'm curious why that language was added. 

05:32 [inaudible]. 
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05:40 [inaudible]. 

05:43 Vorce 
I'm sorry. Could you repeat that question, please? 

05:46 Botticelli 
Okay. I'm sorry, I didn't get right to the right page. The original Article-- hold on. 
Under the definition of "Structure," prior to the amendment that came out of the 
Planning Board discussion, there was no mention of steps that were longer or less 
than 10 feet in length. 

06:08 Vorce 
Right. 

06:08 Botticelli 
So anything more than 10 feet in length is considered a structure. I'm just curious 
where the 10 feet came from? 

06:14 Vorce 
I think that the motivation for that was to make it tighter so that you couldn't have a 
run of, say, a 40-foot long step or something like that, and that the idea was to limit 
that. 

06:29 Botticelli 
I guess my point is that 10 feet in length for a step needed to get out of the house is 
pretty-- it's wide. And I'm not so sure why it needs to be so wide? 

06:40 Vorce 
Right. I think-- I think that there was some consideration where decks might have a 
wider step or something like that. 

06:49 Botticelli 
Okay. 

06:49 Vorce 
But I think there was-- the intent was to put some parameters around it where there 
were none as originally proposed. 

06:55 Botticelli 
Okay. 

06:57 Botticelli? Alger? 
Thank you. 

06:57 Botticelli 
And just to explain the reason that I brought up the amendment to the article, I know 
that this came up at the Annual Town Meeting last April. I brought up the same 
concerns about allowing steps into the setbacks in all zones, which is the way it was 
originally worded. I do appreciate the change to the maximum of having two steps 
within the zoning setback, but I still don't understand why it should be allowed in 
areas where we're not-- that are not facing flood elevation issues. And so the four 
zones or the five zones that have been restricted from the bylaw are obviously larger 
zones, where if you have three acres, you shouldn't have to put your steps in a 
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setback no matter what. But I don't know why some of the other zones weren't 
restricted as well. 

07:55 [inaudible]. 

07:56 Alger 
Ms. Williams? 

07:57 Williams 
Thank you. 

07:58 Alger 
On the amendment. Now we're on Ms. Botticelli's amendment. 

08:02 Williams 
I'm asking you to vote against this amendment. We struggled with this for quite some 
time since April. I don't think you should remove-- the districts R40, LUG1/2/3, MMD-- 
some of those areas have FEMA flood hazards, and they have larger lots. The reason 
why we said-- except for R40. That's one acre. LUG1 is one acre, LUG2 is two acre, 
LUG3 is three acre, and MMD is 10 acre-- we left the smaller acreage in, which is all of 
Brant Point, most of town-- some of the other areas that have difficulty when they 
have to come up, the steps generally have to be added because you have to come up 
eight, nine feet above flood plain. Some of these are coming up four to five feet. They 
look like they're on stilts on Washington Street, to give you an example. When you 
come up, you have to add steps. Why should they have to go through the rigmarole of 
going to the ZBA, hopefully to get a variance to do that? There's no guarantee for 
variance. The ZBA is giving variances because what choice do you have? But soil shape 
and topography are the only reasons you can grant a variance. Not an owner-created 
hardship. So if anybody wanted to litigate a variance that we've been giving out for 
some time because of the flood plain, more than likely the variance would be kicked 
by a court. 

09:25 Williams 
So we struggled with this at great length. I have in my 20 years on the HDC seen 40-
foot-long steps because they go on wraparound porches and they're very wide and 
they come off the porch and they can get away with that. That's why we backed it 
down to 10 feet, to put some parameters on it. But I think we need to leave the 
zoning part of this in, so it's only the small lots, the 5,000-square-foot lots, the 10,000-
square-foot lots, and maybe a 20,000-square-foot lots because Brant Point has all of 
those zones. And the old historic are 5,000-square-foot. So I don't like this 
amendment at all. I don't think it accomplishes anything. FEMA maps are changing all 
the time. They increased the velocity zone recently within the last couple of years 
when they accepted the hazard maps. It could change tomorrow, and it could be 
somewhere else or more extensive. We've got eight zones and everything else. I think 
this is not going to accomplish what you want, and I think there's a word missing if 
you want to vote in favor of this. It looks like flood hazard district and with a district 
that requires a minimum of a five-yard setback. So I don't think this would accomplish 
it, and I think it actually makes it worse. 

10:38 Williams 
And they shouldn't have to go jump through hoops to get a two-foot when they had 
to raise the house or they made a mistake because grade changes or somebody 
messed with your batter boards. This is nuts. Other parts of the bylaw also have 
allowances under special permit, not a variance, for unintended intrusions up to four 
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or five feet. We have other things that are allowed in the setbacks, like garbage sheds, 
propane tanks, retaining walls less than four feet, window wells for egress windows, 
which are quite deep, because you have to have an egress window to get out of a 
basement bedroom or living space. So two insignificant steps that are restricted 
should be allowed as a matter of right, as everything else in the setback is allowed. 

11:30 Alger 
Thank you. On Ms. Botticelli’s amendment-- okay. This requires a majority vote. We're 
just voting on the amendment. The amendment would be to add the highlighted 
language and strike the stricken language from the definition of "structure." All those 
in favor, please say "aye." 

11:54 Aye. 

11:55 Alger 
Those opposed, "no." 

11:56 No. 

11:58 Alger 
That motion is not adopted. Okay. Now we're on Article 18 as moved by the Planning 
Board and printed in the warrant. Is there any further discussion on Article 18? Mr. 
Webster? 

12:23 Webster 
Thank you, Madam Moderator. Chip Webster. I have a question. Looks like in the 
recommendation, the definition for "Breezeway" was completely eliminated. So I 
guess first half of my question is, "Am I reading that correctly? And if so, why?" 

12:42 Alger 
Okay, you are reading that correctly, and I'll let Ms. Snell tell you why. 

12:52 Snell 
Yes, you are correct. The recommendation includes removing "Breezeway" from the 
definitions. There seems to be some conflicting ideas about what a breezeway is, and 
the Planning Board determined that that's more of an architectural feature and less of 
a zoning issue. And therefore they would no longer propose that we regulate 
breezeways by zoning and just allow that to be part of the HDC review. 

13:24 Webster 
Hello? Testing. So for clarification, would that be counted as ground coverage or not 
counted as ground coverage, if there's no definition? 

13:40 Snell 
Depending on the design, it would either be considered an enclosed porch or an 
unenclosed porch, so that would determine whether or not it counts towards Ground 
Cover. Unenclosed would not count towards Ground Cover. 

13:58 Alger 
Okay, anything else on Article 18? Yes, Ms. Splaine. 

14:11 Splaine 
I'm looking-- Marybeth Splaine. I'm looking for confirmation from the Planning Board 
that on-ground solar arrays, according to state law, are not counted as Ground Cover. 
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14:32 Williams 
We've never counted them for Ground Cover in all the years I've been involved with 
zoning, I've never looked at them as Ground Cover, including yours. They do count for 
setbacks, I would assume. But nobody's ever counted those for Ground Cover, unless 
they start it. And then we'll have to put them in an amendment and add them to the 
list. But I've never seen them counted for Ground Cover. 

14:56 Alger 
Okay. All right. So on the main motion, as printed in the warrant, on Article 18, a yes 
vote will adopt the motion. A no vote will defeat the motion. All those in favor, please 
say "aye." 

15:11 Aye. 

15:12 Alger 
Those opposed, "no." 

15:14 No. 

15:15 Alger 
That motion is adopted by a declared two-thirds. Okay. I am recusing myself on 
articles 20 and 20. 
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Letters
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Mr. & Mrs. Jeffrey Rayport 
89 Main Street 

Nantucket, MA 02554 
 
 
 
November 7, 2021 
 
VIA EMAIL 
Ms. Leslie Woodson Snell 
Deputy Director of Planning 
 
Dear Ms. Snell: 
 
This letter is regarding the ZBA case file number 30-21, 103 Main Street, pool/spa. We own the 
residence at 89 Main Street. 
 
Swimming Pools and Spas in the neighborhood are a serious concern. They cause noise, light, 
and environmental pollution. They intrude on privacy and generate additional service calls and 
traffic. We do not want any pools in our neighborhood, which is, like all of the Old Historic 
District, densely populated with small lots.  
 
For this reason, as you know, voters at the 2011 ATM banned pools in the OHD and SOH. 
Restrictions were expanded to other zones last year. 
 
Leading up to 2011, and continuing today, a pool is defined in the Nantucket zoning code as 
having 1,000 or more gallons of water. As a matter of Town law, this may not be ignored. While 
the large “spa” at 103 Main Street is less than 150 sq. feet of surface area, it evidently holds over 
3,000 gallons of water, making it a pool, which is not permitted in the OHD. 
 
Why is gallonage the critical measure under this zoning code? The gallonage establishes 
guidelines for overall size and limits type of use (active swimming and jumping) and 
environment (quantity of pool water that must be serviced, including heating, pumping, and 
cleaning).  
 
Our neighbor likely did not realize that he was violating the zoning code by installing such a 
swimming pool. It’s never comfortable to object to a neighbor’s actions. Regardless, the pool is a 
serious imposition on the neighborhood as well as a violation of Town code. We would be 
seriously aggrieved if even a small spa, let alone a 1,000+ gallon pool, were to be installed on 
our lot line and under our windows.  
 
It’s very important that the ZBA clarify for the building and planning department and the public 
that the Nantucket zoning code defines a pool by volume. Nantucket voters worked hard to limit 
pools. Please uphold the zoning code, which restricts swimming pools. 
 
 
Kind Regards, 
 
 
Hillary and Jeffrey Rayport 

46



 
-----Original Message----- 
From: Marie Sussek <sussekmarie@gmail.com> 
Sent: Monday, November 8, 2021 12:26 PM 
To: Leslie Snell <LSnell@nantucket-ma.gov> 
Subject: ZBA case file #30-21 
 
As residents of 85 Main Street, we are writing to express our concern about the ZBA case referenced 
above.  Our understanding is the so-called spa at 103 Main Street holds 3000 gallons which is illegal in 
the Old Historic District.  We believe the zoning law allows pools of 1000 gallons or less.  We wonder 
what the definition of "spa" is in   this instance.  We would think a "spa" would be no bigger than a hot 
tub.   
The Old Historic District is made up of small lots which are close together.  Even on Main Street where 
houses may be larger than the smaller streets, our lots are still small and separated only by fences, not 
large expanses.  Pools and spas(?) should not be allowed in the OHD: it is designated that because the 
idea is to preserve the historic integrity of the area.  Pools and spas do not fit that category.  Therefore 
we are strongly opposed to a 3000 gallon body of water in the OHD.  
 
With regards, 
Marie and John Sussek 
 

47

mailto:sussekmarie@gmail.com
mailto:LSnell@nantucket-ma.gov


         
        November 5, 2021 
 
 
Town of Nantucket       Thomas M. Montgomery 
Zoning Board of Appeals      33 N. Liberty Street 
2 Fairgrounds Road      Nantucket, MA 02554 
Nantucket, MA 02554 
 
Ms. Susan McCarthy, Chair 
Ms. Lisa Botticelli 
Mr. Edward S. Toole 
Mr. Michael J. O’Mara 
Ms. Elisa H. Allen 
Mr. James Mondani 
Mr. Mark W. Poor 
Mr. Geoff Thayer 
 
 Re: 103 Main Street, ZBA File No. 30-21 
 
As a long-time year-round resident, and tax paying voter of Nantucket, I want to convey to you 
my utmost displeasure with recent events taking place at 103 Main Street, in the form of a 
swimming pool, that is being construed as a spa.  
 
There is nothing about this swimming pool that is even close to what anyone would consider a 
spa. It’s too deep and will be able to contain too much water to be considered anything other than 
a swimming pool.  
 
At our Annual Town Meeting on April 5, 2011 (the second night), voters passed Article 58, 
which effectively banned pools in ROH and SOH. The mechanism for doing this was to define 
Swimming Pool-Residential, add it to the Town of Nantucket Use Chart and enter N (No) at the 
intersection of Swimming Pool-Residential and ROH SOH.  
The relevant part of the definition for this is: 
SWIMMING POOL-RESIDENTIAL 
A structure designed to be used for recreational purposes, either above or below grade, 
containing water more than 24 inches in depth and exceeding 150 square feet of water surface 
area, or exceeding 1,000 gallons. This shall not include ornamental ponds, decorative water 
features, including but not limited to, fountains, bird baths, and the like.  
 
If my memory serves me correctly, during that second night, the Planning Board tried to have 
further study on the issue, imagine that, but the article was amended on Town Meeting floor to 
eliminate a provision that would have allowed pools through a special permit which the majority 
of the voters viewed as too large a loophole. This was posted two days later on April 7, 2011. 
 
If we are to maintain the National Historic Landmark title which Nantucket has earned, we need 
and the Planning and Zoning Boards need to adhere to the rules and laws passed at our town 
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body form of government, namely Annual Town Meeting, and respect the wishes and decisions 
of the voters. An end run, like changing the terms of a swimming pool to a spa and using legal 
gobbledygook & maneuvering to accomplish it, as illegal as it is, only serves to detract from the 
ROH SOH and sets a bad precedent. 
 
Do the right thing, and require the applicant at 103 Main Street, to conform this atrocity to the 
norms for a spa that have evolved from the Pool definition, as voted the (second night) April 5, 
2011 Town Meeting, or rescind the building permit. Thank you. 
 
 
Sincerely,  
 
 
Thomas M. Montgomery 
 
 
Cc: Ms. Leslie W. Snell 
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From: Helene Weld <hmweld@gmail.com> 
Date: November 15, 2021 at 10:47:52 AM EST 
To: Leslie Snell <LSnell@nantucket-ma.gov> 
Subject: 103 Main Street 

 
Ms. Leslie W. Snell 
Deputy Director of Planning and Zoning Administration 
 
Dear Ms. Snell. 
 
I am writing regarding the ZBA case file # 30-21, 103 Main Street 
pool/spa.  
We live at 16 Gardner Street and received notice of an appeal filed 
by several neighbors. The neighborhood is within the Old Historic 
District and is densely populated. Pools/spas create noise, light and 
can be very dangerous to children and pets. 
We support the appeal and ask that you rescind the permit. 
 
Sincerely, 
Helene and Francis Weld 
16 Gardner Street 
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To:   The  Zoning Board of Appeals 
 
Date:  November 10, 2021 
 
Subject: 103 Main Street “water feature”       
 
 
I live on upper Main Street (111 Main) and our neighborhood is becoming increasingly 
concerned with the proliferation of “water features”—hot tubs/spas/pools—in the area.    
 
Several years back, (2010?) zoning restrictions were passed at ATM which specified the 
permitted size and scope of these “water features”.  As I remember, an important 
consideration was the allowable volume of water.  A limit of 1000 gallons of water was decided 
upon and voted in.   I hear people saying that the “water feature” at 103 Main Street is 
considerably larger than this.  What has happened? 
 
We all know that our historic district is a very densely packed residential area.  People are upset 
about the disturbances that are resulting  from these “features”.  Fences don’t stop noise. 
Anything we can do in this day and age to keep contention to a minimum among neighbors is a 
very good idea.  
 
The people of Nantucket have already voted their opinion on this issue. Zoning regulations are 
there to protect us all.  Shame on us if we do not enforce them. 
 
 
Thank you for your service to our island. 
 
Respectfully submitted, 
 
Jane Schnitzer 
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Subject: 103 Main St. mini-pool appeal 
 
I am writing to object to the zone variance for 103 Main St. for a “mini pool”. 
I am a direct abutter and strongly object to the zone variance.  
The corner of Gardner St and Main St. is already an impossible traffic thoroughfare.  It is not conducive 
to add additional traffic to the street, not to mention that there is no parking available for service 
people. 
The noise and addition to people in the Historic District is not advisable.  There are enough problems 
without adding to them. 
Please deny this zone variance. 
 
Thank you, 
Danielle Strong 
11 Gardner St. 
Nantucket, Ma. 02554 
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WAYNE F. DENNISON 
direct dial: 617.856.8247 
wdennison@brownrudnick.com 

November 12, 2021 

BY E-MAIL AND FIRST CLASS MAIL 

Nantucket Zoning Board of Appeals 
c/o Leslie Woodson Snell, Deputy Director of Planning and Zoning Administrator 
2 Fairgrounds Road 
Nantucket, MA  02554 
 
lsnell@nantucket-ma.gov 

Re: Appeal of Zoning Enforcement Officer’s Decision Concerning Legality of Purported 
“Spa” at 103 Main Street 

 
Dear Chairman McCarthy and Members of the Zoning Board: 
 
This Firm represents Peter Taylor of 98 Main Street, Anne FM Dewez of 5 Mill Street, and 
Robert and Marjie Kargman of 8 Mill Street in connection with their appeal from an August 23, 
2021 determination of the Zoning Enforcement Officer, Marcus Silverstein, as to the legality of 
the purported “spa” then under construction at 103 Main Street.  The structure at issue is 
depicted in Exhibit A, attached hereto. 
 
In short, the Zoning Enforcement Officer was asked by my clients to determine whether the 
structure then being built exceeded the 1000 gallon limitation of the zoning bylaw.  Referencing 
the definition of “Hot Tub/Spa” in Section 139-2 of the Nantucket Zoning Code, Mr. Silverstein 
responded that “[t]he bylaw provides no maximum permitted gallonage” with respect to spas 
and appropriately informed my clients of their right to appeal and the timing for an appeal of 
that determination. 
 
Although Mr. Silverstein is correct in his observation that the “Hot Tub/Spa” definition does not 
reference a maximum permitted gallonage, he erred by failing to consider the Code’s further 
delineation as to the gallonage at which a “Hot Tub/Spa” becomes a residential “Swimming 
Pool.”   
 
Ultimately, the Zoning Enforcement Officer’s determination as to the legality of the “spa” is 
erroneous and must be overturned by the Zoning Board on multiple grounds. 
 

A. The Structure at Issue is an Illegal Swimming Pool. 
 
First and foremost, the structure at issue is not a “Hot Tub/Spa;” it is a “Swimming Pool” and is 
therefore specifically prohibited in the Residential Old Historic (“ROH”) District.  See 
Nantucket Zoning Code, Sec. 139-7(A) Town of Nantucket Use Chart (“Use Chart”).  
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The language of the applicable bylaw is clear.  If the structure exceeds 1000 gallons in volume, 
it is a “Swimming Pool”: 
 

SWIMMING POOL – RESIDENTIAL  A structure designed to be used for recreational 
purposes, either above or below grade, containing water more than 24 inches in depth 
and exceeding 150 square feet of water surface area, or exceeding 1,000 gallons. This 
shall not include ornamental ponds, decorative water features, including, but not limited 
to, fountains, bird baths, and the like.  

 
Nantucket Zoning Code, Sec. 139-2 (emphasis added) 
 
The Code differentiates some Swimming Pools from spas1 based on the water surface area of 
the structure – specifically, whether it is greater or less than 150 square feet in water surface 
area.  However, the Code could not be more clear that any structure of this nature exceeding 
1000 gallons is by definition a “Swimming Pool” irrespective of whether its water surface area 
also exceeds or is less than 150 square feet. 
 
One Thousand liquid gallons equates to 133.681 cubic feet in volume.  The building permit 
application for the “Hot Tub/Spa” indicates that it is 15 feet long by 8 feet wide in size.  The 
landscape plan (attached as Exhibit B) shows it as 13 feet by 8 feet.  Irrespective of which 
measurement is correct, the structure at issue cannot be a “Hot Tub/Spa,” which, by definition,  
requires a depth of exceeding 24 inches or 2 feet.  At minimum, the structure in question is at 
least 208 cubic feet (13’ by 8’ by 2’) and therefore greatly exceeds 1000 gallons in volume.2 
 
Because Swimming Pools are not a permitted use in the ROH District, the structure at issue is 
unlawful and the Zoning Enforcement Officer’s determination must be overturned. 
 

B. A Hot Tub/Spa is Not a Permitted Accessory Use. 
 
Given that the structure at 103 Main Street is clearly a prohibited Swimming Pool, the Zoning 
Board need not reach this issue.  However, even if the Board were to conclude that the structure 
is a Hot Tub/Spa and not a Swimming Pool it is unlawful because it is not authorized as an 
accessory use in the ROH District.   
 
Accessory uses are defined as “[s]eparate structures, buildings or uses which are subordinate 
and customarily incidental to a principal structure, building or use located on the same lot.”  
Nantucket Zoning Code, Section 139-15.  The Code’s definition of “Hot Tub/Spa” specifically 

 
1   A hot tub or spa is “a structure designed to be used for recreational purposes accessory to a 
principal use, either above or below grade, containing water more than 24 inches in depth and 
less than 150 square feet of water surface area.” (emphases added). 
 
2   The photograph attached as Exhibit A shows a structure significantly exceeding 2 feet in 
depth. 
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provides that it is “a structure designed to be used for recreational purposes accessory to a 
principal use.”  Nantucket Zoning Code, Section 139-2. 

However, not all accessory uses are authorized in all zoning districts.  Rather, Section 139-6 of 
the Zoning Code provides that “[n]o … structure shall be constructed or erected and no ... 
structure … shall be used for any purpose or in any manner other than for one or more of the 
uses hereinafter set forth as permitted in the district….”  Permitted uses and authorized 
accessory uses are then specifically set forth in the “Use Chart” referenced in Section 139-7(A) 
of the Zoning Code.   

In the ROH District, only “Studio[s],” “Garage[s],” “Shed[s]” and “Outbuildings – other3” are 
enumerated as permissible accessory uses in the Use Chart.   No express authorization for a Hot 
Tub/Spa as an accessory use is provided. 

Moreover, in other districts, where the Zoning Code intends to authorize Hot Tubs/Spas, it does 
so explicitly.  For example, with respect to flex development in the Town Overlay District and 
open space residential development in the Country Overlay District, the Zoning Code expressly 
provides that the following accessory structures are allowed …: “residential swimming pool(s) 
and/or hot tub(s)/spa(s) and their associated decks and/or patios, outbuildings which are 
cabanas, clubhouses, fitness studios, and/or offices, and game courts.”  Nantucket Zoning 
Ordinance, Section 139-8(A)(2)(f) (emphasis added). 

No express authorization for Hot Tubs/Spas in the ROH District appears in the Zoning Code.  
They are therefore prohibited. 

Accordingly, and with all due respect to the Zoning Enforcement Officer, his determination as 
to the legality of the “spa” must be overturned. 

Sincerely, 

BROWN RUDNICK LLP 

____________________ 
Wayne F. Dennison 

cc:   Peter Taylor 
Anne FM Dewez 
Robert and Marjie Kargman 

3   Outbuildings are defined as “[d]etached accessory residential structure(s) such as a cabana, 
barn, hoop barn, shanty, greenhouse, gazebo, playhouse, fitness studio, home office, but not 
including dwelling units or structures used for habitation, studios, or sheds.”  Nantucket Zoning 
Code, Section 139-2.  This definition does not include any reference to Hot Tub/Spa. 
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         December 5, 2021 

 

To:     Zoning Board of Appeals 

           Nantucket, Massachusetts    

         

From:    Paul Merrithew 

               4 Gardner Street, Nantucket 

 

Re:  ZBA Case No. 30-21, 103 Main Street 

 

Dear Sir/Madam: 

 My property is located at 4 and 8 Gardner Street.  I am writing to object to the zoning 
enforcement officer’s decision to approve a 13 ft by 8 ft “spa” at 103 Main Street.   

 To me a 13’ by 8’ body of water is not a spa, but I suppose this is arguable.  Key to the definition 
of this 13’ by 8’ body of water is its depth.   If it is much more than about 2 feet in depth, it is definitely 
not a spa.   Common sense must prevail.   If one sits on the bottom of this body of water and one’s head 
is under water, it is a pool, not a spa.   Under current ZBA restrictions pools are not allowed in the Old 
Historic District.   

 ZBA and HDC regulations were formulated to preserve the special and historic character of 
Nantucket.   It is in the best interest of all of the Nantucket community to preserve Nantucket’s 
character.   It is, after all, this special and historic character that is the underpinning of the Nantucket 
economy.   We all should be vigilant to prevent a gradual erosion of ZBA regulations.  

Sincerely, 

Paul Merrithew 
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Nicky,  
 
Mr Winters said below: 
 
"Feel free to submit this email to the board on my behalf.” 
 
Accordingly, could you please add it to the 30-21 file? 
 
Thank you, Anne 
--------------------------------------------- 
Anne  F M Dewez | 5 Mill Street, Nantucket, MA 02554, USA | Cell: +1(203) 685-5361 | 
Email: afmdewez@gmail.com 
 
 
 
Begin forwarded message: 
 
From: Ron Winters <RonWinters@thirtyacrewood.com> 
Subject: Re: 103 Main St mini-pool appeal 
Date: December 4, 2021 at 10:05:12 EST 
To: Anne Dewez <afmdewez@gmail.com> 
Cc: Julia Lindner <jlindner@acknow.org> 
 
Anne,  
 
I too don’t want to see pools in the downtown area even though I love to swim and miss my old home 
with a pool, on a three acre lot. I as a builder do know that pools are an environmental issue and create 
more service needs, which the OHD has too much of.  
To fight this I think we need the board to inspect the pool (spa) to see if it is swimmable. I have built 
pools that size designed to swim in place against a stream created by the pool equipment return. The 4 
to 5’ depth is critical for swimming and is reason to be suspicious of the intent. Maybe the board would 
hold the decision until a determination is made.  
To fight this at another level a town meeting warrant should be proposed to establish a clear definition 
for spa size, shape and depth for the OHD at least. 
 
Feel free to submit this email to the board on my behalf. Hope this helps.  

Best Ron  
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         December 5, 2021 

 

To:     Zoning Board of Appeals 

           Nantucket, Massachusetts    

         

From:    Paul Merrithew 

               4 Gardner Street, Nantucket 

 

Re:  ZBA Case No. 30-21, 103 Main Street 

 

Dear Sir/Madam: 

 My property is located at 4 and 8 Gardner Street.  I am writing to object to the zoning 
enforcement officer’s decision to approve a 13 ft by 8 ft “spa” at 103 Main Street.   

 To me a 13’ by 8’ body of water is not a spa, but I suppose this is arguable.  Key to the definition 
of this 13’ by 8’ body of water is its depth.   If it is much more than about 2 feet in depth, it is definitely 
not a spa.   Common sense must prevail.   If one sits on the bottom of this body of water and one’s head 
is under water, it is a pool, not a spa.   Under current ZBA restrictions pools are not allowed in the Old 
Historic District.   

 ZBA and HDC regulations were formulated to preserve the special and historic character of 
Nantucket.   It is in the best interest of all of the Nantucket community to preserve Nantucket’s 
character.   It is, after all, this special and historic character that is the underpinning of the Nantucket 
economy.   We all should be vigilant to prevent a gradual erosion of ZBA regulations.  

Sincerely, 

Paul Merrithew 
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Nicky,  
 
Mr Winters said below: 
 
"Feel free to submit this email to the board on my behalf.” 
 
Accordingly, could you please add it to the 30-21 file? 
 
Thank you, Anne 
--------------------------------------------- 
Anne  F M Dewez | 5 Mill Street, Nantucket, MA 02554, USA | Cell: +1(203) 685-5361 | 
Email: afmdewez@gmail.com 
 
 
 
Begin forwarded message: 
 
From: Ron Winters <RonWinters@thirtyacrewood.com> 
Subject: Re: 103 Main St mini-pool appeal 
Date: December 4, 2021 at 10:05:12 EST 
To: Anne Dewez <afmdewez@gmail.com> 
Cc: Julia Lindner <jlindner@acknow.org> 
 
Anne,  
 
I too don’t want to see pools in the downtown area even though I love to swim and miss my old home 
with a pool, on a three acre lot. I as a builder do know that pools are an environmental issue and create 
more service needs, which the OHD has too much of.  
To fight this I think we need the board to inspect the pool (spa) to see if it is swimmable. I have built 
pools that size designed to swim in place against a stream created by the pool equipment return. The 4 
to 5’ depth is critical for swimming and is reason to be suspicious of the intent. Maybe the board would 
hold the decision until a determination is made.  
To fight this at another level a town meeting warrant should be proposed to establish a clear definition 
for spa size, shape and depth for the OHD at least. 
 
Feel free to submit this email to the board on my behalf. Hope this helps.  

Best Ron  
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WAYNE F. DENNISON 
direct dial: 617.856.8247 
wdennison@brownrudnick.com 

December 8, 2021 

BY E-MAIL AND FIRST CLASS MAIL 

Nantucket Zoning Board of Appeals 
2 Fairgrounds Road 
Nantucket, MA  02554 
    Attention:  Nickesha Sheriff 
 
nsheriff@nantucket-ma.gov 
 

Re: Response to December 2, 2021 Letter from 103 Main Street LLC    
 
Dear Chairman McCarthy and Members of the Zoning Board: 
 
As you know, this Firm represents Peter Taylor of 98 Main Street, Anne FM Dewez of 5 Mill 
Street, and Robert and Marjie Kargman of 8 Mill Street (collectively, “the Appellants”) in 
connection with their appeal from an August 23, 2021 determination of the Zoning Enforcement 
Officer, Marcus Silverstein, as the legality of the purported “spa” then under construction at 103 
Main Street.   
 
I write in response to the letter dated December 2, 2021 sent by Daniel J. Bailey III, Esq. on 
behalf of 103 Main Street LLC (the “Owner”).  The legal analysis provided in the December 2 
letter is fundamentally wrong: 
 

1. The Owner flatly ignores the unambiguous language of the Zoning Code that defines a 
“Swimming Pool – Residential” as a “structure … containing water … exceeding 1000 
gallons.”  Nantucket Zoning Code, Sec. 139-2(A) (emphasis added).  There is simply no 
other way to reasonably construe this provision of the Code.  The Owner does not 
dispute that that structure at issue contains more than 1000 gallons of water.  The 
structure is therefore, by definition, a Swimming Pool. 
 

2. The Owner admits that the Zoning Code limits permissible uses to those “hereinafter set 
forth as permitted in the district.”  Nantucket Zoning Code, Sec. 139-15.  Spas, as an 
accessory use, are expressly allowed in two districts:  flex development in the Town 
Overlay District and open space residential development in the Country Overlay District.  
Nantucket Zoning Ordinance, Sec. 139-8(A)(1)(b)(2)(f) (“the following accessory 
structures are allowed …: residential swimming pool(s) and/or hot tub(s)/spa(s) …. ”)  
In the ROH District, only “Studio[s],” “Garage[s],” “Shed[s]” and “Outbuildings – 
other” are enumerated as permissible accessory uses. 
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3. The Owner’s timeliness argument is wrong as a matter of law.  This is not an appeal 
from the issuance of a building permit.  This is an appeal from the Zoning Enforcement 
Officer’s denial of a request for enforcement made pursuant to G.L. c. 40A, sec. 7.  That 
section expressly provides up to 6 years from the commencement of the alleged violation 
in which to bring an enforcement action.   
 
The Owner’s own admissions establish the availability of an enforcement action under 
Section 7.  The Affidavit provided by the Owner states that the building permit at issue 
was issued on March 8, 2021, but work did not begin on the “Spa installation” until 
“[o]n or about April 23, 2021.”  Affidavit, ¶¶8-9.     
 
Where, as here, the 30-day period to appeal from the issuance of a building permit has 
already run before construction begins, a Section 7 request for enforcement is the 
appropriate remedy.  Hauer v. Casper, No. 07 Misc. 338201 HMG, 2012 WL 951645, at 
*11 (Mass. Land Ct. Mar. 16, 2012) (“[C]onstruction on the cabana did not begin for 
almost sixty days after the building permit was issued…. Thus, they lacked notice within 
the thirty day period that the building permit had issued [and] were entitled to pursue an 
enforcement action under G.L. c. 40A, § 7….”); see also 81 Spooner Road, LLC v. 
Zoning Bd. of Appeals of Brookline, 78 Mass. App. Ct. 233, 244 (2010) (concluding 
that ZBA had jurisdiction over appeal from denial of Section 7 enforcement request, 
because “[t]he permit's issuance did not, within the following thirty-day appeal period, 
“come to the attention” of the [parties requesting enforcement]. The town provided no 
written notice to the[m]. Nor did [the Owner] commence construction, under its permit, 
during the appeal period.”); Guaranteed Builders & Developers, Inc. v. Bylinski, No. 
WOCV200902052B, 2012 WL 676222, at *4 (Mass. Super. Ct. Feb. 2, 2012) (“Without 
adequate notice of the building permit within the 30–day appeal period, it was 
permissible for Bylinski to pursue a challenge to the permit via an enforcement action 
under § 7…”).   
 
Indeed, as the Appeals Court has noted, a 30-day delay in beginning construction could 
otherwise deprive the public of any enforcement right. Gallivan v. Zoning Bd. of 
Appeals of Wellesley, 71 Mass. App. Ct. 850, 857 (2008) (“If a § 15 appeal were the 
sole remedy for a party aggrieved, the recipient of a permit could keep the permit under 
wraps for thirty days and then would have succeeded in foreclosing any challenge.”).  
Instead, “[t]he availability of a request for enforcement [under Section 7] answers the 
potential unfairness of holding an aggrieved party to a thirty-day appeal period where the 
permit recipient can foreclose review by simply taking no action under the permit for 
thirty days.” Id.; see also Elio v. Zoning Bd. of Appeals of Barnstable, 55 Mass. App. Ct. 
424, 428 (2002) (“[S]uch an alternative remedy is necessary because persons aggrieved 
by the issuance of a building permit or other order may not even know of the permit or 
order until the appeal period has expired. This is because no notice of the permit or order 
to interested third persons is required.”).   
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Only where the party requesting enforcement has adequate notice of the issuance of the 
building permit is the 30-day limitation for appeals of the building permit’s issuance 
applicable.  No actual notice was provided to my clients (and the Owner does not claim 
otherwise).  While constructive notice may, in some circumstances, arise from 
construction activity, that conclusion cannot be drawn here.  The Owner admits that 
construction of the spa did not commence until more than 30 days after the building 
permit had issued.  In short, this is not an appeal from the issuance of a building permit; 
it is a Section 7 request for enforcement of the Zoning Code subject to the 6 year statute 
of repose. 
 
Finally, even the principal case upon which the Owner relies, Connors v. Annino, 460 
Mass. 790 (2011) acknowledges the existence of a Section 7 remedy on the facts here 
presented: “A third circumstance where an enforcement request under § 7 might provide 
a remedy is one where a party claims that the beneficiary of an order that was valid as 
issued has allegedly exceeded the scope of the order.”  Id. at 798 n.9; see also Elio, 55 
Mass. App. Ct. at 424 (holding that a § 7 enforcement request mechanism was still 
available to aggrieved party where permit holder allegedly exceeded scope of permit). 
 
Here, the Owner exceeded the scope of any valid building permit to construct a “spa” by 
constructing a structure containing more than 1,000 gallons of water and thereby 
building a “Swimming Pool.”   
     
The enforcement request was clearly timely as a matter of decided law.  The appeal to 
this Board was made within 30 days of the written determination of the Zoning 
Enforcement Officer responding to the August 23 enforcement request.  In fact, the law 
is clear that enforcement requests with respect to this violation of the Zoning Code can 
be made for the next 5+ years. 
 
 

4. The Appellants are each aggrieved by the determination of the Zoning Enforcement 
Officer.  As the Land Court has recognized, this Board is not required to engage in a 
close analysis of  “the fact-intensive and legally complicated issues necessarily raised in 
assessing whether a party has standing.”  Pitsick, LLC v. Lipsitt, No. 13 MISC 
477862(AHS), 2015 WL 2250393, at *9 (Mass. Land Ct. May 14, 2015).  Rather, it “is 
perfectly acceptable” for a ZBA to conduct a “limited inquiry” into standing and 
declining to consider “particular [standing] concerns in detail.”  Id.   
 

Here, each of the Appellants reside in the Old Historic District, where pools are 
expressly prohibited under the Zoning Code.  Mr. Taylor owns real property 
immediately adjacent to 103 Main Street.  He is therefore presumed to be aggrieved 
under the Zoning Act.1  Ms. Dewez is the organizer, leader, and spokesperson of the Mill 

 
1    Google Maps estimates the distance from Mr. Taylor’s property to the 103 Main Street 
property at less than 55 feet.  The property are or are very nearly directly across Main Street 
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Street Area Neighborhood Group.2  In that capacity, she is primarily responsible for two 
citizens petitions to be introduced at the next Town Meeting seeking amendment of the 
Zoning Code to explicitly prohibit hot tubs/spas in the Old Historic District. Similarly, in 
her representative capacity, Ms. Dewez made timely inquiry of the Zoning Enforcement 
Officer as to the legality of the “water feature” then under construction at 103 Main 
Street.  Mr. Kargman is the President and CEO of Boston Land Company and has 
amassed more than 50 years’ experience with the development, management, and 
valuation of real property.3  He has opined that the value of his property and that of other 
nearby properties in the Old Historic District, including without limitation Ms. Dewez’s 
property, is adversely impacted by the infiltration of unlawful Swimming Pools and, in 
particular, the Swimming Pool here at issue.  See Three Harbour Drive, LLC v. 
Provincetown Zoning Bd. of Appeals, 29 Mass. L. Rptr. 634, No. BACV201100135, 
2012 WL 2335204, at *1 (Mass. Super. Ct. Feb. 16, 2012) (holding that plaintiff 
sufficiently established it was aggrieved by issuance of special permit to install an in-
ground swimming pool where affidavit submitted opined that plaintiff’s lot will suffer a 
diminution in value as a result of the installation of the pool).   
 
Declarations attesting to the foregoing facts, and to the fact that none of the Appellants 
were aware of the Owner’s intention to construct an unlawful Swimming Pool are 
submitted herewith. 

 
Contrary to the Owner’s assertion, the fact that Ms. Dewez acted on behalf of the other 
Appellants is irrelevant to the other Appellants’ ability to challenge the building permit 
at issue.  The case law is again clear.  Fisher v. Presti Family Ltd. P’ship, 100 Mass. 
App. Ct. 234, __, 2021 WL 4203426 (Sep. 16, 2021) holds that there is nothing that 
prevents multiple other persons from making a subsequent Section 7 request or a 
previous requester from making subsequent Section 7 requests: 

 
Except for the “indirect effects of the statute of repose provisions set forth in G. L. c. 
40A, § 7,” the Legislature has placed “no express statutory limitation on when [an] 
enforcement request need be filed.” Barkan v. Zoning Bd. of Appeals of Truro, 95 
Mass. App. Ct. 378, 385, 126 N.E.3d 1008 (2019). This makes sense because uses of 

 
from one another.  There is little question that he would be able to hear activity in the 
Swimming Pool here at issue.  At minimum, he is an abutter to an abutter within 300 feet and 
therefore entitled to a presumption of aggrievement. 
 
2  Ms. Dewez resides in the block of homes (bounded by Milk, Main, Pleasant and Mill 
Street  immediately across Main Street and New Dollar Lane) immediately across from 103 
Main Street.  Google Maps estimates that distance between her property and the subject 
property at less than 610 feet. 
 
3  Google Maps estimates that Mr. Kargman’s Mill Street property is located less than 750 
feet from the 103 Main Street property.  
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real property may evolve or change over time, an aggrieved person may not know of 
the precise contours, extent, or even existence of all uses of property at the same 
point in time, and because towns have an ongoing interest in the use of property 
within their boundaries. See Connors, supra at 798 & n.9, 955 N.E.2d 905. In 
addition, we have found nothing either in our case law or in c. 40A that forecloses 
multiple or successive requests for zoning bylaw enforcement by different aggrieved 
persons (such as other abutters). Moreover, a property owner should not acquire a 
permanent right to engage in ongoing uses that violate zoning bylaws simply because 
one aggrieved person failed to timely appeal the zoning enforcement officer’s denial 
of zoning enforcement.  
 

Id., 2021 WL 4203426, at *6 (footnotes omitted). 
 
Accordingly, and with all due respect to the Zoning Enforcement Officer, his 

determination as to the legality of the “water feature” at 103 Main Street should be overturned. 
 

Sincerely, 
 

BROWN RUDNICK LLP 

 
      /s/Wayne F. Dennison     
      Wayne F. Dennison 
 
 
cc:   Peter Taylor 

Anne FM Dewez 
 Robert and Marjie Kargman 
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AFFIDAVIT OFANNEF.M.DEWEZ

I, Anne F.M. Dewez, do hereby depose and state under oath as follows:

1. My family's irrevocable trust owns the real property and home at 5 Mill Street,
Nantucket, where I spend all of the summer and a month in the fall around Thanksgiving
and have done so for many years.
I am the organizer, de facto leader, and spokesperson of the Mill Street Area
Neighborhood Group.

2

3. In that capacity, I am primarily responsible for two citizens petitions to be introduced at
the next Town Meeting seeking amendment of the Zoning Code to explicitly prohibit hot
tubs/spas in the Old Historic District, the District in which I reside, or significantly limit
them in size and volume of water.

4. Copies of the proposed petitions are attached and explicitly concern the installation of
structures like that at 103 Main Street, and in particular, the efforts of developers and
some homeowners to circumvent the prohibitions against Swimming Pools in my area
(the Old Historic-District) through the installation of so-called "plunge pools."
On behalf of myself and of the Mill Street Area Neighborhood Group, on or about
August 23, 2021, I contacted the Zoning Enforcement Officer to inquire about the
legality of the *water feature" then under construction at 103 Main Street.

5.

6. Google Maps estimates the distance between my property and the 103 Main Street
property as less than 610 feet.

7. My home is in the block of homes (bounded by Milk, Main, Pleasant and Mill Street
immediately across Main Street and New Dollar Lane) immediately across from 103
Main Street.

8. I had no knowledge of the "spa" installation at 103 Main Street until on or about August
9, 2021, when I was informed of this work by a concerned citizen aware of my
substantial involvement with protecting the Old Historic District against the infiltration of
unlawful Swimming Pools.

9. I had no knowledge that a building permit had been issued for this work until on or after
August 9, 2021.

10. Contrary to the suggestion in the Affidavit submitted by the Owner of 103 Main Street, I
had no communication or interaction with the workers at that location, nor did I take the
photograph of the work that has been provided to the Zoning Board as part of this appeal.
I am not the person described in the Owner's Affidavit.

Signed and sworn under the pains and penalties of perjury this6 day of December 2021.

64315462 vl-WorkSiteUS-03 1938/0004
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Article Title:  Disallow Hot Tubs and Spas in the Historic Districts (ROH and SOH) 
 
Article Text: 

To see if the Town will vote to amend Chapter 139 (Zoning) of the Code of the Town of 
Nantucket, as follows (NOTE: new language is shown as highlighted text, language to be 
deleted is shown by strikeout; these methods to denote changes are not meant to become part 
of the final text and, further, that non‐substantive changes to the numbering of this bylaw be 
permitted in order that it be in compliance with the numbering format of the Code of the Town 
of Nantucket):  

Amend Section 7A (use chart) by adding a new line after Swimming Pool – Residential entitled 
“Hot Tub/Spa” and inserting “N” in the ROH SOH column and “A” in each other column under the 
respective zoning districts across the chart except for zoning district CI: “N” and zoning districts 
V‐R and MMD: SP 
 
;or otherwise to act thereon 
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Article Title:  Reconcile definitional inconsistency: Swimming Pool – Residential and Hot Tub/Spa and 
change the size criterion for pools and spas 
 
Article Text: 

To see if the Town will vote to amend Chapter 139 (Zoning) of the Code of the Town of Nantucket, 
by taking the following actions (NOTE: new language is shown as highlighted text, language to be deleted is 
shown by strikeout; these methods to denote changes are not meant to become part of the final text; and, 
further, that non‐substantive changes to the numbering of this bylaw be permitted in order that it be in 
compliance with the numbering format of the Code of the Town of Nantucket):  

Amend section 2A (definitions) as follows: 
 
HOT TUB/SPA  
A structure designed to be used for recreational purposes accessory to a principal use, either above or below 
grade, containing water more than 24 inches in depth and equal to or less than 150 64 square feet of water 
surface area, and equal to or  less than 1,000 gallons. This shall not  include ornamental ponds, decorative 
water features, including, but not limited to, fountains, bird baths, and the like. 
 
SWIMMING POOL ‐ RESIDENTIAL  
A structure designed to be used for recreational purposes, either above or below grade, containing water 
more than 24 inches in depth and exceeding 150 64 square feet of water surface area, or exceeding 1,000 
gallons. This shall not  include ornamental ponds, decorative water features,  including, but not  limited to, 
fountains, bird baths, and the like. The swimming pool must be located on the same or contiguous lot as a 
residential  dwelling  or  constructed  for  the  benefit  of  a  group  of  residences,  such  as  a  multifamily 
development, subdivision, or  in conjunction with a neighborhood association.  In the VR District only, the 
Zoning Board of Appeals, acting as the special permit granting authority, may grant a special permit to allow 
a residential swimming pool on a  lot, subject to the following criteria being met: (1) the  lot must meet or 
exceed the minimum lot size for the district, and (2) side and rear yard setbacks of 20 feet shall apply to the 
residential swimming pool and associated mechanical equipment. In the R‐1, SR‐1, R‐5 and R‐5L districts only, 
the following criteria must be met: (1) a minimum lot area of 7,500 square feet is required, and (2) side and 
rear setbacks of 10 feet shall apply to the residential swimming pool and associated mechanical equipment.  
 
;or otherwise to act thereon 
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AFFIDAVIT OF ROBERT KARGMAN 

 

I, Robert Kargman, do hereby depose and state under oath as follows: 

1. My wife and I own the real property and home at 8 Mill Street, Nantucket, where we 
spend much of the summer and have done so for many years. 

2. I am the President and CEO of Boston Land Company and have amassed more than 50 
years’ professional experience with the development, management, and valuation of real 
property. 

3. Google Maps estimates the distance between my property and the 103 Main Street 
property as less than 750 feet. 

4. My property is in the Old Historic District, in which Swimming Pools are prohibited. 
5. In my opinion, both professionally and personally, the value of my property and that of 

other nearby properties in the Old Historic District, including without limitation those of 
Anne Dewez and Peter Taylor, is diminished and our properties otherwise adversely 
impacted by the unlawful infiltration of Swimming Pools and, in particular, the 
Swimming Pool here at issue into the Old Historic District.  

6. The Zoning Code expressly prohibits Swimming Pools in the Old Historic District.  
However, there appears to be an effort by developers and some homeowners to 
circumvent the prohibitions against Swimming Pools in my area (the Old Historic 
District) through the installation of large spas and “plunge pools.” 

7. I had no knowledge of the “spa” installation at 103 Main Street or the issuance of a 
building permit with respect to it until on or about August 2021, when I learned of it from 
Anne Dewez, who is the spokesperson for the Mill Street Area Neighborhood Group, to 
which I belong. 

8. On my behalf and that of others in the Mill Street Area Neighborhood Group, on or about 
August 23, 2021, Ms. Dewez sought enforcement of the Zoning Code through the Zoning 
Enforcement Officer.  

9. When our enforcement request was denied, Ms. Dewez, Peter Taylor and I brought a 
timely appeal of the Zoning Enforcement Officer’s determination. 

Signed and sworn under the pains and penalties of perjury this 8th day of December 2021. 

 

        /s/ Robert Kargman    

64315499 v1-WorkSiteUS-031938/0004 
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By Electronic Mail 
 
 
January 6, 2022 
 
 
Susan McCarthy, Chair 
Nantucket Zoning Board of Appeals 
2 Fairgrounds Road 
Nantucket, MA 02554 
 
Re: 103 Main Street / Appeal of Denial of Enforcement 
 
Dear Chair McCarthy: 
 

I am writing in follow up to the ZBA hearing on December 9, 2021 regarding 103 Main 
Street (“Property”). We appreciate the time the Board has already spent with respect to Ms. 
Dewez’s appeal from the Zoning Enforcement Officer’s determination that our client’s “Hot 
Tub/Spa” (the Spa) is a legal accessory use in the ROH zoning district. It is our opinion, as stated 
in our earlier letter and at the December 9, 2021 hearing, that applicants lack the necessary 
standing for this Board to even consider the application. 
 

As we noted before, only Ms. Dewez requested enforcement of the Bylaw against our 
client. When he denied her request, she appealed to this Board as a “person aggrieved.” In what 
appears to be recognition of her tenuous claim of aggrievement, she included two “co-
applicants,” Messrs. Taylor and Kargman. Neither Mr. Taylor nor Mr. Kargman requested 
enforcement of the Bylaw. Only the person who requests enforcement can take the next step, 
which is appealing the enforcement decision to the Board. Therefore, the Board should decline to 
hear anything from Mr. Taylor or Mr. Kargman in their “position” as applicants.  
 

The availability of appeal to this Board is further limited by the requirement that only a 
“person aggrieved” has standing to bring an appeal. “Standing is an issue of subject matter 
jurisdiction.” Planning Bd. of Marshfield v. Zoning Bd. of Appeals of Pembroke, 427 Mass. 699, 
703 (1998). “Aggrieved person status is no less a jurisdictional condition to maintaining an 
appeal to a board of appeal under G.L. c. 40A, § 8, than it is to maintaining judicial review under 
§ 17.” Chongris v. Bd. of Appeals of Andover, 17 Mass. App. Ct. 999, 1000 (1984); see also 
Warrington v. Zoning Bd. of Appeals of Rutland, 78 Mass. App. Ct. 903, 905 (2010) (“the 
standing requirements of § 8 are no less fundamental to sound operation of the statutory scheme 
than are the standing requirements of § 17.”). To have standing in any capacity, Ms. Dewez must 

Daniel J. Bailey III 

100 Summer Street 
22nd Floor 
Boston, MA 02110 

PH 617.488.8165 
FX 617.824.2020  
dbailey@pierceatwood.com 

www.pierceatwood.com 

Admitted in: MA 
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demonstrate that she has suffered an injury. Slama v. Attorney General, 384 Mass. 620, 624 
(1981). The injury alleged must be established “by direct facts and not by speculative personal 
opinion” and must be “special and different from the concerns of the rest of the community.” 
Barnevik v. Alderman of Newton, 33 Mass. App. Ct. 129, 132 (1992). Further, Ms. Dewez “must 
put forth credible evidence to substantiate [her] allegations.” Marashlian v. Zoning Bd. of 
Appeals of Newburyport, 421 Mass. 719, 721 (1996). Ms. Dewez has not, and cannot, meet this 
standard.  
 

Ms. Dewez, in both her enforcement request and in her appeal, complains that the Bylaw 
is being incorrectly interpreted. She alleges that the Spa is an illegal pool, but presents no 
evidence that its presence has harmed her in any specific and direct manner.1  See Chongris v. 
Bd. of Appeals of Andover, 17 Mass. App. Ct. 999, 1000 (1984) (finding no standing to appeal 
to zoning board where “[t]The record fails to disclose that [the appealing party] ever alleged that 
he, as an individual property owner, was harmed by the building inspector's issuance of the 
permit.”). “A generalized, nonspecific interest in enforcement of the zoning law is not the same 
as an assertion that a private interest has been affected.” Denneny v. Zoning Bd. of Appeals of 
Seekonk, 59 Mass. App. Ct. 208, 215 (2003). Ms. Dewez cannot satisfy the standing requirement 
by asserting “a claim that involves a matter of general public interest.” Nickerson v. Zoning Bd. 
of Appeals of Raynham, 53 Mass. App. Ct. 680, 683 (2002). “Oversight of a municipality's 
zoning policies is the responsibility of duly authorized municipal officials; it is not a task for 
private attorneys general who do not themselves have a cognizable legal interest affected by the 
zoning action. That cognizable legal interest does not embrace a general civic interest in 
enforcement of the zoning by-law.” Denneny v. Zoning Bd. of Appeals of Seekonk, 59 Mass. 
App. Ct. 208, 215 (2003). In sum, a general concern about compliance with the zoning bylaw is 
insufficient for this Board to hear Ms. Dewez’s appeal. See also Southgate at Shrewsbury, Inc. 
vs. Shea, Mass. Super., No. CIV. A. 96-0710B (Aug. 15, 1996) (“[A] generalized civic interest 
of citizens or residents in a zoning decision has specifically been held not to confer standing.”) 
(emphasis in original); Cohen v. Zoning Bd. of Appeals of Plymouth, 35 Mass. App. Ct. 619, 
625  fn. 5 (1993) (residence in same zoning district alone insufficient to grant standing to 
challenge use). 
 

There is simply no evidence that Ms. Dewez’s private interests and rights are impacted 
by the Spa. Com. v. Dowd, 37 Mass. App. Ct. 164, 166–67 (1994) (“The phrase ‘person 
aggrieved’ means ‘someone who can assert a plausible claim of private right, private property 
interest, or private legal interest as opposed to a general public concern about a zoning 
question.’”). Indeed, at the last hearing Ms. Dewez stated that she infrequently travels down 
Main Street. She cannot rationally claim that her property, which is hundreds of feet away from 
our client’s, on a street that she rarely visits, is impacted by the Spa. Nor has she attempted to – 
Ms. Dewez and others state that their concern is the potential impact should pools or spas be 
permitted generally in the ROH zoning district. There are other avenues available to address 
these concerns.  This appeal, and this Board, is simply not the proper vehicle and venue to 

                                                
1 These are the same concerns alleged by Messrs. Taylor and Kargman, further evidence that they are not        

appropriate applicants to this Board. 
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address their general concerns. The collective challenge to the Zoning Enforcement Officer’s 
determination should not be heard by this Board because all three applicants lack standing. See 
Harrington vs. Kelley, Mass. Land Ct., No. 09 MISC 409735 (Apr. 26, 2010) (“Since [plaintiff] 
failed to establish his standing before the Board by establishing his aggrievement, this court rules 
that the Board did not have authority to hear his appeal.”). 
 

Moreover, as the Zoning Enforcement Officer, Building Inspector, and former Planning 
Board member all explained at the December 9, 2021 Zoning Board hearing, the Spa complies 
with the definition of “Hot Tub/Spa” in the Bylaw and is a legal accessory use. The Spa is 
greater than 24 inches in depth and has less than 150 square feet of surface area. There is no 
volume requirement or limitation in the “Hot Tub/Spa” definition. We also note that the Spa has 
physical characteristics that distinguish it from a standard swimming pool. The Spa has jets to 
provide aeration and can heat the water therein to 104 degrees, a temperature not found in 
common swimming pools. The Spa is walk-in and, as stated in their affidavit filed with the 
Board in this matter, the Spa was installed to provide therapeutic relief for one of the owners, 
who is disabled.  The Zoning Enforcement Officer’s determination that the Spa is not a 
swimming pool is appropriate both with respect to the literal language of the Bylaw and in the 
context of the Zoning Enforcement Officer’s authority to interpret the Bylaw in its entirety.  
 

We ask that this Board determine that none of the applicants have the necessary standing 
to bring this appeal and dismiss the same. In the alternative, we request that this Board uphold 
the Zoning Enforcement Officer’s determination that the Spa is a legal use of the Property.  
 
      Sincerely yours, 
 

      Daniel J. Bailey 
      Daniel J. Bailey III 
 
 
DJB/smg 
 
 
cc: Alexander Weisheit, Esq. 

Arthur I. Reade, Esq. 
Wayne F. Dennison, Esq. 
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December 2, 2021 

Susan McCarthy, Chair 
Nantucket Zoning Board of Appeals 
2 Fairgrounds Road 
Nantucket, MA 02554 

Re: 103 Main Street / Appeal of Denial of Enforcement 

Dear Chair McCarthy: 

This firm represents 103 Main Street LLC, the record owner of 103 Main Street 
(“Property”). 103 Main Street LLC obtained HDC approval and a building permit for the 
installation of a “Hot Tub/Spa” (the ”Spa”) and associated landscaping in the backyard of the 
Property. The Property is a summer residence for the owners and the Spa is intended to provide 
therapeutic relief for the residents of the house; the Property is never rented to third parties. 
Work on the project began on April 23, 2021.  On August 23, 2021 Anne Dewez sought 
enforcement of the Zoning Bylaw, followed by this appeal, seeking to revoke the building permit 
on the grounds that the Spa is an illegal pool. 

The Spa is Not a Swimming Pool 

The Spa is a “Hot Tub/Spa” as that term is used in the Nantucket Zoning Bylaw (the 
“Bylaw”).  The term “Hot Tub/Spa” was added to the Bylaw at the November 2017 Town 
Meeting. It is defined as “A structure designed to be used for recreational purposes accessory to 
a principal use, either above or below grade, containing water more than 24 inches in depth and 
less than 150 square feet of water surface area.” The Spa meets this definition; it has 120 square 
feet of water surface area, and contains water more than 24 inches deep. The purported conflict 
with the definition of “swimming pool – residential”1  is not truly a conflict when the entirety of 
the Bylaw is read and given a reasonable construction. It is obvious that the intent was to 
distinguish between pools and spas based upon their surface area; anything less than 150 square 
feet is a spa, anything more is a pool. The Zoning Enforcement Officer properly determined that 
the Spa meets the prior definition, not the latter. The Zoning Enforcement Officer has the 
authority to consider the context of the entire Bylaw and interpret the contents therein, even 

1 “A structure designed to be used for recreational purposes, either above or below grade, containing 
water more than 24 inches in depth and exceeding 150 square feet of water surface area, or exceeding 
1,000 gallons.” 

Daniel J. Bailey III 
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where that interpretation may not fall neatly within the literal terms of a specific definition. 
Bylaw § 139-2.A. 

The Spa is an Allowed Accessory Structure 

The Spa is a permitted accessory use to the principal residential use of the Property and 
for which the Building Commissioner properly issued a building permit.  The Bylaw states that 
“No building or structure shall be constructed or erected and no building, structure or land, or 
part thereof, shall be used for any purpose or in any manner other than for one or more of the 
uses hereinafter set forth as permitted in the district in which such building, structure or land is 
located.” § 139-6.A. The Spa constitutes a use “hereinafter set forth as permitted in the district.” 
The Use Chart, while a useful starting point, is not the ultimate authority in determining which 
uses are permissible in any given district — the language “hereinafter set forth as permitted in 
the district” anticipates a reading of the entirety of the Bylaw to determine which uses are 
permitted. Indeed, other sections of the Bylaw deviate from or supplement the Use Chart, 
demonstrating that a full reading of the Bylaw is required to determine all available uses. See 
generally Bylaw § 139-12 (overlay districts), §§ 139-13, 14.  

With respect to accessory uses, the Bylaw states “In addition to the principal buildings, 
structures or uses permitted in a district, there shall be allowed in that district, as accessory uses, 
such activities as are subordinate and customarily incident to such permitted uses.” § 139-15. It 
would be next to impossible to list all potential accessory uses in the Use Chart, which is why the 
Zoning Enforcement Officer has discretion to determine which uses comply with the Bylaw. The 
permitting authorities have the discretion to determine what constitutes a “subordinate and 
customarily incidental” use and issue a permit. Here, the determination was that the Spa is a 
permitted accessory use in the ROH district because it meets the Bylaw’s definition and is 
“subordinate and customarily incidental” to the principal single-family residential use and the 
Building Commissioner issued a permit. The Zoning Enforcement Officer upheld this 
determination. This Board should not overturn the well-reasoned analysis of both officials.  

The Appellants Failed to Appeal the Building Permit Within 30 Days of Issuance 

It is well settled law that an appeal from the issuance of a building permit must be 
brought within 30 days, and that deadline is strictly enforced and a jurisdictional prerequisite to a 
zoning board’s jurisdiction to hear said. G.L. c. 40A, §§ 8, 15; see Connors v. Annino, 460 Mass. 
790, 797 (2011); McIntyre v. Zoning Bd. of Appeals of Braintree, 94 Mass. App. Ct. 204, 207 
(2018). This 30 day time period cannot be lengthened. Racette v. Zoning Bd. of Appeals of 
Gardner, 27 Mass. App. Ct. 617, 619 (1989). In her appeal to this Board Ms. Dewez explicitly 
asks that the building permit for the Spa be revoked. Her request comes too late – the building 
permit issued on March 8, 2021 and she requested enforcement on August 23, 2021, well over 30 
days later. Ms. Dewez devotes a substantial amount of time to keeping apprised of developments 
in the Town, particularly those in the Historic District. It is exceedingly unlikely that Ms. Dewez 
was not aware of the LLC’s plans for the Property and the issuance of the building permit. It 
appears that Ms. Dewez is attempting an end run around the mandatory statutory 30-day appeal 
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period for issuance of a building permit by seeking an enforcement action. Such an attempt is 
futile in this instance and the Board can dismiss her appeal on this basis alone.  

We also note that construction activity at the Property started in April, 2021 and 
continued through May, June, July and August.  See attached Affidavit of Peter Barissi and 
Robert Gause (“Owner Affidavit”).   Construction vehicles were parked on Main Street in front 
of the Property, including a large vac truck.   An excavator was used to dig the hole for the Spa.  
The excavated material was pumped through black plastic tubes to the vac truck. See Owner 
Affidavit.  Yet Ms. Dewes did nothing for months, even though it was obvious that a 
construction project was underway at 103 Main Street.   She waited until the project was near 
completion, thereby prejudicing our client. If the enforcement matter had been timely brought, 
103 Main Street LLC could have had this appeal resolved before completing the project. 

The Appeal Should be Dismissed Because the Appellants are Not Aggrieved Persons 

In August Ms. Dewez, who resides at 5 Mill Street (approximately 600 feet from the 
Property) began yelling at and harassing the workers who were on the job. Ms. Dewez objected 
to the  installation of the Spa, on the grounds that the Spa is not permitted under the Zoning 
Bylaw because it is an illegal swimming pool. When the Zoning Enforcement Officer took the 
position, consistent with the issuance of the building permit to our client, that the Spa is legal, 
Ms. Dewez filed this appeal. Her application alleges only that the pool is illegal. There is zero 
explanation of how she, or her cosigners on the application (but not the enforcement request), 
have been or will be harmed by the Spa. 

Ms. Dewez lacks standing to bring this appeal. She lives over 600 feet from the Property 
and cannot see the Property, let alone the Spa in its backyard, from her home. She had to cross 
third party  property to take the photo that she submitted to the Zoning Enforcement Officer as it 
is not visible from a public way. She has utterly failed to identify any manner in which she is 
harmed by the Spa. She raises only a general objection to the Zoning Enforcement Officer’s 
interpretation of the Bylaw on behalf of “residents of the Historic District.” Such a general 
discontent with the zoning bylaw provides grounds to request enforcement from the zoning 
enforcement officer; to appeal that determination to the zoning board, a higher threshold must be 
crossed. Only a person who is actually aggrieved by the zoning enforcement officer’s response to 
their request can appeal to the zoning board. Green v. Bd. of Appeals of Provincetown, 404 
Mass. 571, 574 (1989).  The Zoning Enforcement Officer’s email to Ms. Dewez (a copy is 
included with the appeal) states that “persons aggrieved” has the right to appeal.  The phrase 
“person aggrieved” means “someone who can assert a plausible claim of private right, private 
property interest, or private legal interest as opposed to a general public concern about a zoning 
question.” Com. v. Dowd, 37 Mass. App. Ct. 164, 166–67 (1994). Ms. Dewez cannot.  

That others cosigned the application does not save her. Neither Peter Taylor nor R.M. 
Kargman are entitled to participate in this matter because they did not request enforcement of the 
zoning bylaw. They likewise have not identified any aggrievement. “Aggrieved person status is 
no less a jurisdictional condition to maintaining an appeal to a board of appeal under G.L. c. 
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40A, § 8, than it is to maintaining judicial review under § 17.” Chongris v. Bd. of Appeals of 
Andover, 17 Mass. App. Ct. 999, 1000 (1984). None of the applicants to this Board have 
demonstrated aggrievement, nor can they. They even lack the presumption of aggrievement that 
comes from being a “party in interest,” as none of them are “abutters2, owners of land directly 
opposite on any public or private street or way, and abutters to the abutters within three hundred 
feet of the property line.” G.L. c. 40A, § 11. They had no right to file this appeal and the board 
has no authority to hear it. Turner v. Bd. of Appeals of Milton, 305 Mass. 189, 193 (1940). 

In sum, this appeal is without merit and untimely. We respectfully request that this Board 
uphold the determination of the Zoning Enforcement Officer and dismiss this appeal.  

Sincerely yours, 

Daniel Bailey 
Daniel J. Bailey 

DJB/smg 

Enclosure: Affidavit of Peter Barissi and Robert Gease 

cc: Peter Barissi and Robert Gease 
Arthur I. Reade, Esq. 
Wayne F. Dennison, Esq. 

2 Despite being identified as an “abutter” on the application, Mr. Taylor is not. 
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Barry

1 Goose Cove Way

Special Permit

Withdrawn without Prejudice
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Kristina & Nicholas 

File No. 37-21

8 Bank St

Amendolare

Special Permit

Continued to February 10,2022
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Adam Delaney-Winn
Trustee of Warren's Landing Nominee Trust

File No. 22-21

40 Warren's Landing Rd

Appeal

Continued to February 10,2022
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CRH 46 Surfside LLC 

File No. 29-21

46 Surfside Rd

Appeal

Continued to February 10,2022
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File No. 31-21

128 Surfside Rd

Genthner

Variance Relief
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Brett Stephen. & Sarah 

File No. 38-21

7 Goldfinch Dr

Morneau

Special Permit

110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



End of Packet

134


	ZBA APP 09-21_49 Fairgrounds Rd.pdf
	ZBA APP 09-21_49 Fairgrounds Rd.pdf
	ZBA APP 09-21_49 Fairgrounds Rd.pdf
	ZBA APP 09-21_49 Fairgrounds Rd.pdf
	ZBA APP 24-17_ 49 Fairgrounds_Green.pdf
	ZBA APP 24-17_ 49 Fairgrounds_Green.pdf
	ZBA APP 24-17_ 49 Fairgrounds_Green.pdf
	50 Cliff Road       8/2/17




	Pages from PB Application Packet - stamped by TC.pdf
	Please list below the topics the chair reasonably anticipates will be discussed at the meeting
	I. Call to order:
	VIII. Previous Plans:
	 Champion Rentals, 11/13/15/17 Tomahawk, request for minor modification
	 Lynne F. Berlyn, 2 Francis Street, Legal Docs & Form J (Lots 1 2, 3 & Roadway) and endorse plan
	 #8089 Nantucket Investment Holdings LLC, 24 Pocomo Road, Form J (Lot 112)
	IX. Public Hearings:
	XI. Public Comment:
	WHEREAS, on March 10,2020, I, Charles D. Baker, Governor of the Commonwealth of Massachusetts, acting pursuant to the powers provided by Chapter 639 of the Acts of 1950 and Section 2A of Chapter 17of the General Laws, declared that there now exists in...
	Given in Boston at{ '-f Mthis 12th day of March, two thousand and twenty.





	Blank Page
	ZBA APP 17-21_16 Western Ave.pdf
	13394062_1.pdf
	20210709153651855.pdf
	13392081_1.pdf
	13392339_1.pdf
	Addendum to the Application of Guy and Diane Maddalone

	13392118_1.pdf
	13392335_1.pdf
	13393948_1.pdf

	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	ADP6553.tmp
	From: Robert Bates <ackbob@comcast.net> Date: August 2, 2021 at 1:57:20 PM EDT To: Leslie Snell <LSnell@nantucket-ma.gov> Cc: Alan Rusch <alan.rusch@icloud.com>, Comcast <horton9@comcast.net> Subject: 49 Fairgrounds Rd

	Blank Page
	Blank Page
	Blank Page
	Blank Page
	ADPA83.tmp
	From: Christine Petrella <chrispetrella@gmail.com>  Sent: Thursday, August 5, 2021 12:16 PM To: Leslie Snell <LSnell@nantucket-ma.gov> Subject: Re: ACK smart for 21 Woodbine File No. 18-21
	From: Christine Petrella <chrispetrella@gmail.com>  Sent: Wednesday, July 21, 2021 10:49 PM To: Leslie Snell <LSnell@nantucket-ma.gov> Subject: ACK smart for 21 Woodbine File No. 18-21

	ZBAmin20210114_Approved.pdf
	~~ MINUTES ~~
	Thursday, January 14, 2021

	ADP30F0.tmp
	From: Paul Murphy  Sent: Wednesday, April 14, 2021 8:16 AM To: solar@acksmart.com Cc: Andrew Vorce <AVorce@nantucket-ma.gov>; Leslie Snell <LSnell@nantucket-ma.gov>; Marcus Silverstein <herrsilverstein@gmail.com> Subject: Setback violations - 12 S. Va...

	ADPDB99.tmp
	From: Paul Murphy  Sent: Wednesday, April 14, 2021 8:16 AM To: solar@acksmart.com Cc: Andrew Vorce <AVorce@nantucket-ma.gov>; Leslie Snell <LSnell@nantucket-ma.gov>; Marcus Silverstein <herrsilverstein@gmail.com> Subject: Setback violations - 12 S. Va...

	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	ADP1B03.tmp
	~~ MINUTES ~~
	Thursday, August 12, 2021

	Blank Page
	ADP1628.tmp
	Laurence and Alvene Carpenter
	RE: File No. 18-21 21 Woodbine St

	ADP8B0A.tmp
	~~ MINUTES ~~
	Thursday, September 9, 2021

	Blank Page
	Barry Pool Survey 9.13.21.pdf
	Sheets and Views
	FAB


	ADP867.tmp
	From: Preston, Richard <RPreston@seyfarth.com>

	ADPB866.tmp
	From: ddrake@ackquack.com Date: October 6, 2021 at 4:19:41 PM EDT To: Leslie Snell <LSnell@nantucket-ma.gov> Subject: Re: Adam Delaney-Winn, Trustee of Warren's Landing Nominee Trust -  File No. 22-21 - Comment on Application

	Blank Page
	Blank Page
	Blank Page
	103 Main St spa ZBA appeal file.pdf
	20210921145640279
	20210921145646295
	20210921145653970
	20210921150502746

	ADPBF19.tmp
	PUBLIC NOTICE

	ADP3E06.tmp
	PUBLIC NOTICE

	ADP67CE.tmp
	From: Marie Sussek <sussekmarie@gmail.com>

	ADP3408.tmp
	~~ MINUTES ~~
	Thursday, October 14, 2021

	Blank Page
	ADP64A9.tmp
	From: Helene Weld <hmweld@gmail.com> Date: November 15, 2021 at 10:47:52 AM EST To: Leslie Snell <LSnell@nantucket-ma.gov> Subject: 103 Main Street

	ADP1CE9.tmp
	~~ MINUTES ~~
	Thursday, October 14, 2021

	Barry Pool Survey 9.13.21.pdf
	Sheets and Views
	FAB


	6 Macy Rd Planting Plan 11.22.2021.pdf
	6 Macy Rd Planting Plan 11.22.2021
	L-1 Landscape Plan


	ADP98B.tmp
	From: Sam Daniel <svdiii@comcast.net>

	ADP84C7.tmp
	~~ MINUTES ~~
	Monday, November 22, 2021

	Blank Page
	ADP1B4D.tmp
	~~ MINUTES ~~
	Monday, November 22, 2021

	Blank Page
	ADPFA8C.tmp
	From: Ron Winters <RonWinters@thirtyacrewood.com>

	ADP3688.tmp
	From: Ron Winters <RonWinters@thirtyacrewood.com>

	Nantucket ZBA Response 103 Main.pdf
	Nantucket ZBA Reply
	Scan Dec 6 2021 at 12.03.pdf
	Article A Disallow Spas.pdf
	Article B Amend Definitions.pdf
	2021-12-07 16-54.pdf
	AFFIDAVIT OF ROBERT KARGMAN

	6 Macy Rd Landscape Plan 12.02.2021.pdf
	6 Macy Rd 12.02.2021
	L-1 Landscape Plan


	ADP2BC7.tmp
	PUBLIC NOTICE

	ADP45CC.tmp
	~~ MINUTES ~~
	Thursday, December 9, 2021

	ADP4533.tmp
	~~ MINUTES ~~
	Thursday, December 16, 2021




