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            TOWN OF NANTUCKET 
BOARD OF APPEALS 
NANTUCKET, MA 02554 

 
 

 
S T A F F  R E P O R T  

Thursday, February 11, 2021 
1:00 PM   

www.nantucket-ma.gov 

ZOOM WEBINAR REGISTRATION LINK: 
https://zoom.us/webinar/register/WN_gbIEEE_CR4Okx2w0QGZPfw 

 
To view the LIVE broadcast of the meeting, see YouTube Link at https://youtu.be/4vNxeodR11g 

 
 
 

Date: February 9, 2021 
To: Zoning Board of Appeals 
From: Eleanor W. Antonietti, Zoning Administrator 
Re: February 11, 2021 

 
 

I. APPROVAL OF THE MINUTES: 
 

 January 14, 2021 
 

II. OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN):     

 11-20 Peter J. Mackay & Alison Mackay and David P. Mackay & Anne M. Phaneuf, Tr., 
Mackay/Phaneuf Family Trust    21 & 25 Monohansett Road      Alger 
Action Deadline May 13, 2021    Sitting: SM LB ET MJO KK       At Table: GT MP JM 
CONTINUED to May 13, 2021  

 

http://www.nantucket-ma.gov/
https://zoom.us/webinar/register/WN_gbIEEE_CR4Okx2w0QGZPfw
https://youtu.be/4vNxeodR11g
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III. NEW BUSINESS   (INITIAL PUBLIC HEARINGS AND VOTES MAY BE TAKEN):

 02-21 ACK*NOW     14 Mill Street  Pickering-Cook
Action Deadline April 7, 2021   CONFLICTS: None Known 
Appellants bring an appeal, pursuant to M.G.L. c.40A, Sections 8 & 15 and Zoning By-law Sections
139-29.E and 139-31, of a determination by the Building Commissioner that the use of 14 New Mill
Street exclusively as a short-term rental (“STR”) business is not a commercial use prohibited in the
residential zone in which it is located. Appellant requests that the Zoning Board of Appeals
overturn the Commissioner’s determination with respect to the property and further that zoning
enforcement action be taken by issuing an order to the owner to cease and desist using the property
as an STR. The Locus is situated at 14 New Mill Street, is shown on Assessor’s Map 55.4.4 as Parcel
133, and as Lot A-1 on Plan Book 14, Page 17. Evidence of title to 14 New Mill Street, LLC is
recorded in Book 1559, Page 133 on file at the Nantucket County Registry of Deeds. The site is
zoned Residential Old Historic (ROH).

STAFF recommends that the Board carefully review the substantial materials submitted by the 
Appellant, ACK*Now. ACK*Now represents 5 abutters along New Mill Street.  
This is an Appeal of the Building Inspector’s declination to pursue zoning enforcement and issue a 
cease and desist of a prohibited commercial use on the Locus. The Appellant’s request (Pages 78-
83 of the Packet) was made on 11/12/2020 and  more or less duplicates the Addendum/Memo 
filed with the Appeal (Pages 28-33 of the Packet), the central premise of which is that the 
exclusive use of the property for Short Term Rentals (STRs) constitutes a commercial use in a 
residential zone and would be more properly characterized as a “Transient Residential Facility” and 
therefore creates a compliance issue with the By-law. The letter from Paul Murphy dated 12/1/2020 
is on Page 26.  

For reference, some useful definitions in Section 139-2.A: 
ACCESSORY USES  
Separate structures, buildings or uses which are subordinate and customarily incidental to a 
principal structure, building or use located on the same lot. 

COMMERCIAL 
As in a trade, occupation, or business, including a transient residential facility, but excluding  
governmental, religious or private residential uses. 

DWELLING UNIT 
A room or enclosed floor space used, or to be used, as a habitable unit for one family or household, with 
facilities for sleeping, cooking and sanitation. 

HOTEL 
A building or buildings on a lot containing a commercial kitchen and rental sleeping units without 
respective kitchens, primarily the temporary abode of persons who have a permanent 
residence elsewhere. 

https://ecode360.com/11471479#11471479
https://ecode360.com/11471501#11471501
https://ecode360.com/11471513#11471513
https://ecode360.com/11471534#11471534
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LODGING, ROOMING OR GUEST HOUSE 
A building or buildings on a lot containing rental sleeping units without respective kitchens, and not 
having a commercial kitchen, primarily the temporary abode of persons who have a permanent 
residence elsewhere. 

OWNER OCCUPIED 
The primary residence, or temporary (seasonal) residence, of a person(s) or the individual beneficiaries 
of a legal entity that holds title to the property, where such persons are physically present and living  
within dwelling units on said property for at least three months each calendar year. 
Properties owned by corporations and the like, time sharing interval dwelling units, or 
where all units are made available for rent do not qualify as owner occupied. 

TIME-SHARING OR TIME-INTERVAL-OWNERSHIP DWELLING UNIT OR 
DWELLING 
A dwelling unit or dwelling in which the exclusive right of use, possession or ownership circulates 
among various owners or lessees thereof in accordance with a fixed or floating time 
schedule on a periodically recurring basis, whether such use, possession or occupancy is subject to either: a 
time-share estate, in which the ownership or leasehold estate in property is devoted to a time-share fee (tenants in 
common, time-share ownership, interval ownership) and a time-share lease; or time-share use, including any 
contractual right of exclusive occupancy which does not fall within the definition of "time-share estate," including, but 
not limited to, a vacation license, prepaid hotel reservation, club membership, limited partnership or vacation bond, the 
use being inherently transient. 

TRANSIENT RESIDENTIAL FACILITIES 
Hotels; rooming, lodging or guest houses; and time-sharing or time-interval-ownership dwelling unit(s). In the ROH 
District only, rooming, lodging, and guest houses may be allowed by special permit for lots 
located entirely within a quarter-mile radius of the CDT District. 

M.G.L. Chapter 40A Section 8.
An appeal to the permit granting authority as the zoning ordinance or by-law may provide, 
may be taken by any person aggrieved by reason of his inability to obtain a permit or 
enforcement action from any administrative officer under the provisions of this chapter, by the regional 
planning agency in whose area the city or town is situated, or by any person including an officer or board of the city or 
town, or of an abutting city or town aggrieved by an order or decision of the inspector of buildings, or other 
administrative official, in violation of any provision of this chapter or any ordinance or by-law adopted thereunder.

The relevant sections of the By-law are: 
Section 139-29.E(1) 

(1) The Board of Appeals shall have the following powers:
[…]

(d) To hear and decide appeals from decisions of the Zoning Enforcement Officer.

Section 139-31.A(1)AN APPEAL TO THE BOARD OF APPEALS (OR TO THE ZONING ADMINISTRATOR
IF AUTHORIZED TO HEAR SUCH APPEAL) MAY BE TAKEN:  

By any person aggrieved by reason of his inability to obtain a permit or enforcement 
action from the Building Commissioner [see § 139-25B(1) above] , the Zoning 

https://ecode360.com/11471539#11471539
https://ecode360.com/11471556#11471556
https://ecode360.com/11471578#11471578
https://ecode360.com/11471578#11471578
https://ecode360.com/11471581#11471581
https://ecode360.com/11472601#11472601
https://ecode360.com/11472605#11472605
http://ecode360.com/11472504#11472504
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Enforcement Officer, or from any other administrative officer under the provisions of 
this chapter; or 

139-31.E (3)
The concurring vote of at least four members of the Board of Appeals shall be necessary to reverse any order or 
decision of any administrative official under this chapter. 

The Appellant presents a roster of binding case law to support the assertion that STRs are a 
commercial use and should be prohibited in residential zones. Specifically, the disquisition relies 
upon the argument that STRs are “business enterprises operating for financial gain” and that the 
relevant case law hinges on the “commercial nature of the operation and the transient nature of the 
occupants.” 

A Memo submitted by the attorney for the owner of the Locus in opposition to the appeal is on 
Pages 146-154. On Page 146 of that Memo, the attorney refers to a letter he had submitted to the 
ZEO (in this case Bldg. Commissioner Paul Murphy) opposing the request for zoning enforcement. 
Staff has obtained a copy of this letter, dated 11/24/2020, which is INCLUDED AT THE END OF 
THE STAFF REPORT. Both the original letter and the more recent memo refute the ipse dixit basis of 
the request for enforcement and appeal, maintaining that the Appellant does not have the legal 
standing to file an appeal, that the cited case law does not adequately support the assertions, and 
that the house is principally being “used as a single family house, regardless of who stays there or for 
how long”. 

Staff has included some materials (Pages 125-138) from Bobrowski’s “Handbook of Massachusetts 
Land Use and Planning Law” regarding Grounds for Appeals, Judicial Review, and the 
establishment of Legal Standing of persons aggrieved pursuant to M.G.L. ch. 40A §17. 

Building Commissioner Murphy and Town Counsel will be present at the hearing. 

ACK*Now is the sponsor of a Citizen’s Warrant Article that will be voted upon at the 2021 Town 
Meeting in June 2021. The original article was amended and submitted with Round Two, thereby 
withdrawing the original submission. This amended article seeking to regulate STRs is INCLUDED 
AT THE END OF THE STAFF REPORT. 

 03-21 Damon S. Cartelli & Debra A. Cartelli  35 Washington St.         Beaudette
Action Deadline May 12, 2021   CONFLICTS: None Known 
Applicant is requesting Modification of prior relief by Variance granted in File No. 73-94 (recorded
at Book 463, Page 206) pursuant to Zoning By-law Section 139-32 in order to validate the premises’
insufficient frontage and a westerly lot line setback intrusion brought about by an interior lot line
reconfiguration with abutting property. Specifically, Applicant requests that a Condition prohibiting
more than one dwelling be eliminated to allow the applicant to construct a secondary dwelling upon
the premises. Neither nonconformity will be affected by the proposed modification. The Locus is
situated at 35 Washington Street, is shown on Assessor’s Map 42.3.2 as Parcel 142, and as Lot 4 on
Plan File 46-U. Evidence of title is recorded in Book 1635, Page 1329 on file at the Nantucket
County Registry of Deeds. The site is zoned Residential Old Historic (ROH).

eantonietti
Text Box
Pages 155 - END
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This is a request for modification of prior relief by Variance granted in 1994 (Pages 173-177) to 
allow for the reconfiguration of an interior lot line between the Locus (f/k/a 32A Union St.) and 
the abutting property known as 32 Union St. to create two separately marketable lots and to validate 
the inadequate frontage and side yard setback nonconformities of the Locus. The relief was granted 
subject to the following conditions: 

The Applicant is requesting the elimination of Conditions ‘a.’ and ‘b.’ to allow for the construction 
of a secondary dwelling upon the premises. The balance of the relief would remain in full force and 
effect as to the Locus. The Modification is unique to 35 Washington and will not apply to 32 Union 
Street. 
At the time of the grant of Variance relief, the lots were in the R-1 zoning district but have since 
been placed in the ROH district. ROH permits up to 40% GCR and has zero (0) front yard setback. 
The construction of a secondary DU would trigger the need for 1 additional parking space for a 
total of 2 to comply with Section 139-18.B. 

IV. OTHER BUSINESS  (Votes may be taken)

V. ADJOURNMENT  (VOTE WILL BE TAKEN)



Documents  

Added by 

Staff to 

Staff Report 

ACK*Now - Appellant

14 New Mill St. 

File No. 02-21
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