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            TOWN OF NANTUCKET 
BOARD OF APPEALS 
NANTUCKET, MA 02554 

 
 

 
S T A F F  R E P O R T  

Thursday, January 14, 2021 
1:00 PM   

www.nantucket-ma.gov 

ZOOM WEBINAR REGISTRATION LINK: 
https://zoom.us/webinar/register/WN_P-tIvYCuTweg7gHIVTrtvw 

 
To view the LIVE broadcast of the meeting, see YouTube Link at  https://youtu.be/Ujmtd_t56uw 

 
 

Date: January 12, 2021 
To: Zoning Board of Appeals 
From: Eleanor W. Antonietti, Zoning Administrator 
Re: January 14, 2021 

 
 

I. APPROVAL OF THE MINUTES: 
 December 10, 2020 

 
II. OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN):     

 051-03           David S. Gesner & Julie A. Gesner                  6 Fox Grape Lane         Beaudette 
Action Deadline January 14, 2021 to determine and notify Applicant if requested modification is deemed 
substantial or insubstantial      CONFLICT: NONE KNOWN     
The Applicant seeks to ratify a previous determination that a proposed modification to the 
Comprehensive Permit, as amended, and the plans approved therewith, may be considered 
insubstantial pursuant to 760 CMR 56.05 (11)(a)(b), and as such, may be authorized and ratified by 
the Zoning Board of Appeals. Specifically, applicants seek to confirm that the bedroom count upon 
Lot 8 is three and the bedroom count upon Lot 9 is four. Furthermore, and to the extent necessary, 

http://www.nantucket-ma.gov/
https://zoom.us/webinar/register/WN_P-tIvYCuTweg7gHIVTrtvw
https://youtu.be/Ujmtd_t56uw
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Applicant requests the assent of the Zoning Board of Appeals to amend the Declaration of 
Restrictions and Easements, so as to effectuate and memorialize the foregoing request. The Locus is 
situated in the Beach Plum Village 40B, is known as 6 Fox Grape Lane, is shown on Assessor’s Map 
67 as Parcel 808, and as Lot 9 upon Plan No 2006-61. Evidence of owner’s title is recorded in Book 
1611, Page 116 on file at the Nantucket Registry of Deeds.  The site is located in the Limited Use 
General Two (LUG-2) zone. 

Section 760 CMR 56.05 (11), for your reference, reads in relevant part: 

(11) Changes after Issuance of a Permit.  
(a) If after a Comprehensive Permit is granted by the Board, including by order of the 
Committee pursuant to 760 CMR 56.07(5), an Applicant desires to change the details of its 
Project as approved by the Board or the Committee, it shall promptly notify the Board in 
writing, describing such change. Within 20 days the Board shall determine and notify the 
Applicant whether it deems the change substantial or insubstantial, with reference to 
the factors set forth at 760 CMR 56.07(4).  

 
(b) If the change is determined to be insubstantial or if the Board fails to notify the 
Applicant by the end of such 20-day period, the Comprehensive Permit shall be deemed 
modified to incorporate the Change.  

 
(c) If the change is determined to be substantial, the Board shall hold a public hearing  
within 30 days of its determination and issue a decision within 40 days of termination 
of the hearing, all as provided in M.G.L. c. 40B, § 21. Only the changes in the Project or 
aspects of the Project affected thereby shall be at issue in such hearing. An Applicant shall 
have the right at any time to withdraw its request for a change and to rely on the previously 
issued Comprehensive Permit. A decision of the Board denying the change or granting it 
with conditions which make the housing Uneconomic may be appealed to the Committee 
pursuant to M.G.L. c. 40B, § 22; a decision granting the change may be appealed to the 
superior court pursuant to M.G.L. c. 40B, § 21 and M.G.L. c. 40A, § 17.  

 
(d) The Applicant shall raise to the Board any objection to the determination by the Board 
that the change is substantial within 20 days of such determination, subject to the provisions 
of the next sentence. The Applicant may elect to continue the proceedings before the Board 
and preserve its right to raise the objection in context of its appeal to the Committee, if any, 
of the Board’s denial of the Comprehensive Permit or approval with unacceptable conditions 
or requirements, or the Applicant may appeal a determination that a change is substantial by 
filing an appeal with the Committee on an expedited basis, pursuant to 760 CMR 56.05(9)(c) 
and 56.06(7)(e)11., within 20 days of being so notified. Such an appeal will stay the 
proceedings before the Board.  

1. If the presiding officer rules that the change is insubstantial, the Comprehensive 
Permit shall be deemed modified by the Committee.  

2. If the presiding officer rules that the change is substantial, he or she shall remand the 
proposal for a hearing pursuant to 760 CMR 56.05(11)(c).  

 



Staff Report as of January 12, 2021 
 

2  F a i r g r o u n d s  R o a d        N a n t u c k e t        M a s s a c h u s e t t s        0 2 5 5 4  
5 0 8 - 3 2 5 - 7 5 8 7  t e l e p h o n e        5 0 8 - 2 2 8 - 7 2 9 8  f a c s i m i l e  

 
 

3 

This is a request to RATIFY a  CHANGE TO # OF BEDROOMS on Lots 8 & 9  

The review of the initial request for approval of “reversal of the house designs” entailing a swap of 
bedroom allowance between Lots 8 & 9 took place in August - September 2006. Such a request 
triggers the need for the ZBA to approve the request and assent to an amendment to the 
DECLARATION OF RESTRICTIONS AND EASEMENTS (“Declaration”), recorded with 
the ROD at Book 1010, Page 78, and executed on 2/24/2006. This document is found on Pages 
134 – 159 of the Packet.  
 
At the time of the issuance of the original Comprehensive Permit, Lot 8 was restricted to 4 
bedrooms and Lot 9 was restricted to 3 bedrooms pursuant to Article 3.19 and the table found on 
“Exhibit A” of said Declaration. Section 7.01 of the Declaration allows for it to be amended by the 
developer, Rugged Scott, LLC, as long as it still owns any of the lots which was the case at the time 
of the request.  Therefore, the developer had the ability to amend the restriction regarding the 
number of bedrooms on any of the lots, as long as the ZBA consented to the amendment, which 
they appear to have done per the documentation provided by the Applicant on Pages 20 - 36 of 
the Packet and the issuance of CO’s.  
 
The problem in verifying the ZBA’s decision is that the minutes from that time period cannot be 
located, are not on record with Town Clerk, and were not recovered from the old Zoning 
Administrator’s Office. The ZA at the time took minutes by hand on a Legal Pad which would 
eventually be transcribed by her. However, said notes and/or transcriptions are missing from the 
files. At the time this would have been discussed and approved, two of the current ZBA members 
were also on the Board (see Page 133 of the Packet). Furthermore, the approval is borne out by 
the issuance of Building Permits that confirm the bedroom count as iterated below.  
 
8/11/2006 & 9/8/2006 → ZBA REVIEWED & PRESUMABLY GRANTED REQUEST 
TO SWAP HOUSE MODELS BETWEEN LOTS 8 & 9, EFFECTIVELY SWAPPING 
THE BEDROOM ALLOWANCE BETWEEN THE TWO. 
 
LOT 8 - 9 Wood Lily _ documents referenced below INCLUDED AT END OF THIS STAFF REPORT 
 3/10/2014 → Bldg. Permit No. 317-14 issued for construction of a 3 BR DU 
 11/21/2014 → CO issued 
 8/3/2015 → Lot 8 conveyed from Rugged Scott LLC to Brian Lenane et ux Bk1495 Pg131 
 7/26/2017 → Bldg. Permit No. 1095-17 issued for finished bsmt. (home office/t.v room) 
 11/17/2017 → CO issued 

M/M LENANE STILL OWN THE PROPERTY. 
 

LOT 9 – 6 Fox Grape Ln.  some documents referenced below Pages 160 - 183 of the Packet 
 11/20/2006 → Bldg. Permit No. 1293-06 issued for construction of a 4 BR DU 
 9/7/2007 → CO issued 
 5/2/2007 → Bldg. Permit No. 440-07 issued for detached 1-car garage 
 8/13/2007 → CO issued 
 2/20/2008 → Lot 9 conveyed from Rugged Scott LLC to David Preschlack Bk1126 Pg37 
 3/9/2012 → Bldg. Permit No. 255-12 issued for finished bsmt. (Gym/office/rec. room) 
 7/25/2012 → CO issued 
 9/22/2017 → Lot 9 conveyed from David Preschlack to David Gesner et ux Bk1611 Pg116 
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 7/9/2020 →  M/M Gesner requested approval for an in-ground pool. This request was 
granted by virtue of finding that it is insubstantial modification to Comp. Permit. 

M/M GESNER STILL OWN THE PROPERTY. 
 
The Comprehensive Permit also contains language pertaining to the number of bedrooms. See 
pages 52, 55, and 57 of the Packet. The initial application proposed 72 dwelling units (“DU”), but 
was subsequently changed to propose 44 DUs or a maximum of 155 bedrooms. No DU is to 
contain more than 4 bedrooms. After further discussion and protracted litigation with neighbors, 
the Settlement Agreement, appended to the Comp. Permit, reduced the overall number of buildable 
lots / DUs to 40 (Lots 1 -10 inclusive and 12-41inclusive ). The Declaration sets the maximum number of 
bedrooms at 141 (see Exhibit A on Page 158 of the Packet). 
 
Rugged Scott LLC sold the 2 remaining house lots (Lots 15 & 16) as of 9/14/2020 and conveyed 
the Open Space and recreational lots to the HOA on 12/30/2020. 

 11-20 Peter J. Mackay & Alison Mackay and David P. Mackay & Anne M. Phaneuf, Tr., 
Mackay/Phaneuf Family Trust    21 & 25 Monohansett Road      Alger 
Action Deadline May 13, 2021    Sitting: SM LB ET MJO KK       At Table: GT MP JM 
CONTINUE to May 13, 2021  

 
III. NEW BUSINESS   (INITIAL PUBLIC HEARINGS AND VOTES MAY BE TAKEN):  

 
 01-21 Michael Metz      16 Western Av. Reade 

Action Deadline April 14, 2021    CONFLICT: LB       
Applicant seeks relief by Special Permit pursuant to Zoning By-law Sections 139-30.A and 139-33.A 
to alter, replace, and vertically extend a pre-existing nonconforming dwelling and accessory garage 
structure. Applicant proposes to relocate the detached garage to be attached to the house, thus 
decreasing the existing front yard encroachment. Further alterations are proposed to the dwelling. 
The structures are currently sited within the front and side yard lot lines.  The altered structures 
would maintain encroachments, but would not get closer to the lot lines than the existing structures 
or otherwise increase the nonconformities.  The Locus is split between the R-20 and the LUG-2 
zoning districts. The lot has a limited available building envelop due to shape, zoning setbacks, soil 
conditions, wetlands with associate buffer zones, and split zoning.  The Locus is situated at 16 
Western Avenue, is shown on Assessor’s Map 87 as Parcel 72, and as Lot 3 upon Land Court Plan 
8256-C. Evidence of owner’s title is registered on Certificate of Title No. 22820 at the Nantucket 
County District of the Land Court. The site is zoned Residential 20 (R-20) and Limited Use General 
2 (LUG-2). 
 
See description of locus and relief requested in Addendum on Page 187 of Packet. The DU and 
garage are said to be legally pre-existing nonconforming as to front and both side yard setbacks.  
 
Applicants seek to alter, replace, and vertically extend portions of the DU and garage.  The 
proposal would maintain the setback encroachments without coming any closer to the northerly 
and easterly lot lines. There will be no change to the DU’s setback as to the westerly side yard lot 
line.   
Existing and proposed conditions are shown on Pages 189 – 190. 
The existing house is as close as 5.6’ from the westerly lot line, 13.7’ from the northerly front yard 
lot line, and has 1,202 SF of ground cover.  

eantonietti
Text Box
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The existing detached garage is as close as 7.8’ from the easterly lot line, 0.2’ from the northerly 
front yard lot line, and has 309 SF of ground cover.  
 
The proposal consists of moving the garage away from the front yard lot line and attaching it to the 
house, thus decreasing its front yard setback encroachment. As shown on the proposed conditions 
plan, the attached garage will be as close as 10.4’ from the northerly front yard lot line and would 
maintain the 7.8’ distance from the easterly lot line. Proposed window wells will be sited within 
both side yard setbacks, but they have historically been permitted to do so. 
 
The lot has split zoning between R-20 on the northerly portion and LUG-2 on the southerly 
Oceanside portion.  

 
Per Section 139-16.A: INTENSITY REGULATIONS 
 

 
 
 

 
 
The combined lot area is 110,500 SF, apportioned as follows: 
R-20 area = 19,561 SF     LUG-2 area = 91,000 SF 
12.5% of 19,561 = 2,445 SF    4% of 91,000 = 3,640 SF 
 

Allowable GC = 6,085 SF  
 

The owner of the adjacent lot at 14 Western most impacted by this proposal submitted a letter 
expressing concerns with the proposal on Monday, 1/11. This along with a GoogleEarth image of 
the area are INCLUDED AT THE END OF THE STAFF REPORT.  

 
IV. OTHER BUSINESS  (Votes may be taken)  

   
V. ADJOURNMENT  (VOTE WILL BE TAKEN) 



Rugged Scott 
051-03

Bedroom Count 

Lot 9 
6 Fox Grape Lane 

Map 67 Parcel 808 
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Michael METZ 
 

 
16 WESTERN AVE. 

 
 

FILE NO. 01-21 
 
 

SPECIAL PERMIT 
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Untitled Map 
Write a description for your map. 
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