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AGENDA FOR THE MEETING OF THE 
SELECT BOARD 

SEPTEMBER 8, 2021 – 5:30 PM 
REMOTE PARTICIPATION VIA ZOOM WEBINAR 

NANTUCKET, MASSACHUSETTS 
 

YOU TUBE LINK: 
https://youtu.be/yA7YJXGjyr0 

 
ZOOM WEBINAR REGISTRATION LINK TO VIRTUALLY ATTEND MEETING: 

https://us06web.zoom.us/webinar/register/WN_D-cX_dFlTfWB0ugmvliUEg  
 

I. CALL TO ORDER 
 
II. SELECT BOARD ACCEPTANCE OF AGENDA 

 
III. ANNOUNCEMENTS 

1. The Select Board Meeting is Being Audio/Video Recorded. 
 
2. Recognition of Retiring Assistant Health Director Artell Crowley with 30 Years of 

Service to the Town of Nantucket. 
 
3. Nantucket Cultural District Received Five-year Designation from Massachusetts 

Cultural Council. 
 
4. COVID Vaccine Clinics:  1st Way School Administration Site, Thursdays from 4:30 to 

6:30 PM and Sundays from 12:00 to 2:00 PM. See https://www.nantucket-
ma.gov/2028/COVID-Vaccine for Full Schedule. 

 
5. Applicant Introduction/Review of Applications for Appointment to Vacant Roads and 

Right of Way Committee Seat Scheduled for Wednesday, September 15, 2021, 
Pursuant to Select Board Committee Appointment Policy. 

 
6. 2021 Commissions/Committees Vacancies:  Agricultural Commission and Cannabis 

Advisory Committee. 
 
7. Fall Road Related Projects Update. 
 
8. Select Board Announcements/Comments. 
 

https://youtu.be/yA7YJXGjyr0
https://us06web.zoom.us/webinar/register/WN_D-cX_dFlTfWB0ugmvliUEg
https://www.nantucket-ma.gov/2028/COVID-Vaccine
https://www.nantucket-ma.gov/2028/COVID-Vaccine
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IV. FOLLOW-UP ON COMMENTS FROM PRIOR SELECT BOARD MEETINGS 
 

V. PUBLIC COMMENT*  
 
VI. COVID-19 UPDATE 

1. Public Health Department Update. 
 
VII. NEW BUSINESS* 
 
VIII. APPROVAL OF MINUTES, WARRANTS AND PENDING CONTRACTS 

1. Approval of Minutes of August 18, 2021 at 5:30 PM; August 19, 2021 at 1:00 PM. 
 
2. Approval of Payroll Warrants for August 22, 2021; September 5, 2021. 
 
3. Approval of Treasury Warrants for August 25, 2021; September 1, 2021; September 

8, 2021. 
 
4. Approval of Pending Contracts for September 8, 2021 - as Set Forth on the 

Spreadsheet Identified as Exhibit 1, Which Exhibit is Incorporated Herein by 
Reference. 

 
IX. CONSENT ITEMS 

1. Gift Acceptance:  Fire Department; Planning and Land Use Services. 
 

X. CITIZEN/DEPARTMENTAL REQUESTS 
1. Nantucket Preservation Trust:  Request for Approval of Historic Preservation 

Restrictions to be Held by Nantucket Preservation Trust for: 
a) Nantucket Island School of Design and the Arts (NISDA), 23-25 Wauwinet 

Road. 
 
b) 79 Orange LLC, 79 Orange Street. 

 
2. Nantucket Land Council:  Request for Re-execution of January 8, 2020 Select Board 

Approval and Execution of Conservation Restriction to be Held by Nantucket Land 
Council, Inc. for Portion of 16 Medouie Creek Road. 

 
XI. PUBLIC HEARINGS 

1. Public Hearing to Consider the Revocation of Private Shellfish Aquaculture Licenses 
Held by Theodore Lambrecht of 10 Trotters Lane, Known as Licenses #12 and #12B, 
Head of the Harbor, Consisting of 4 Acres Each. 

 
XII. TOWN MANAGER’S REPORT 

1. FY 2021 Fourth Quarter/End of Year Budget Reports: Airport Enterprise Fund 
(Tabled from August 18, 2021). 

 
XIII. SELECT BOARD’S REPORTS/COMMENT 

1. Preliminary Discussion Regarding Potential Select Board-sponsored Articles for May 
2, 2022 Annual Town Meeting. 

 
2. Committee Reports. 
 

XIV. ADJOURNMENT 
 
*Identified on Agenda Protocol Sheet 



SELECT BOARD AGENDA PROTOCOL: 

 

Roberts Rules:  The Select Board follows Roberts Rules of Order to govern its meetings as per 
the Town Code Charter.  

 

Public Comment:  Public Comment is to bring matters of public interest to the attention of the 
Board.  The Board welcomes concise statements on matters that are within the purview of the 
Select Board.  At the Board’s discretion, matters raised under Public Comment may be directed 
to Town Administration or may be placed on a future agenda, allowing all viewpoints to be 
represented before the Board takes action, if any.  Except in emergencies, the Board will not 
normally take any other action on Public Comment in its sole discretion. 

To facilitate that any individual who wishes to provide Public Comment has the opportunity and 
to ensure the ability of the Board to conduct its business in an orderly fashion, the following 
rules and procedures are adopted consistent with state and federal free speech laws: 

• The agenda for regular Select Board meetings will include a Public Comment period at 
the beginning of the meeting unless there is more urgent business for the Board to take 
up first. This time is reserved for speakers to address the Board on matters that are not 
related to any other Agenda item. If a speaker wishes to address the Board on a matter 
that is related to another Agenda item, the Chair will accept public comment when that 
Agenda item is reached during the meeting. 
 

• All speakers are encouraged to present their remarks in a respectful manner. 
 

• All remarks will be addressed through the Chair of the meeting. 
 

• The Chair of the meeting may not interrupt speakers who have been recognized to 
speak, except that the Chair reserves the right to terminate speech which is not 
constitutionally protected because it constitutes true threats, incitement to imminent 
lawless conduct, comments that were found by a court of law to be defamatory, and/or 
sexually explicit comments made to appeal to prurient interests.  Verbal comments may 
also be curtailed if they exceed three (3) minutes and to the extent they exceed the 
scope of the Board’s authority. 

Disclaimer: Public Comment is not a time for debate or response to comments by the Board.  
Comments made during the Public Comment period do not reflect the views or positions of the 
Board.  Because of constitutional free speech principles, the Board does not have authority to 
prevent all speech that may be upsetting and/or offensive made during the Public Comment 
period.   



New Business:  For topics not reasonably anticipated by the Chair 48 hours in advance of the 
meeting may be brought up for discussion in accordance with the Open Meeting Law. 

 

Public Participation:  The Board welcomes valuable input from the public at appropriate times 
during the meeting with recognition from the Chair at his/her sole discretion.  For appropriate 
agenda items, the Chair will introduce the item and take public input.  Individual Board 
Members may have questions on the clarity of the information presented.  The Board will hear 
any staff input and then deliberate on a course of action. 

 

Select Board Report and Comment:  Individual Board Members may have matters to bring to 
the attention of the Board during a meeting.  If the matter contemplates action by the Board, 
Board Members will consult with the Chair and/or Town Manager in advance and provide any 
needed information by the Thursday before the meeting and/or schedule the matter for a 
future Board meeting.  Otherwise, except in emergencies, the Board will not normally take 
action on Select Board Comment. 

 

Approved on February 17, 2021 



September 15, 2021 –Committee Appointments for Vacancies: 

As of 8/12/2021 at 11:32:02 AM 

Roads and Right of Way Committee 
1 Seat Available, 4 Applicants 
1 Seats  Term Ends 2024 

Current Committee Members: 
Allen Reinhard   2022 
Bill Grieder    2022 
Rick Atherton    2022 
Phil Smith    2023 
Lee W. Saperstein   2023 
Nathaniel Lowell   2023 
Edward Gillum   2024 
Nelson Eldridge   2024 
VACANT    2024 

Applicants: 
David Wunderlich – new applicant 
Campbell Sutton – new applicant 
Bruce L. Watts – new applicant 
Rob Ranney – new applicant 

 





From: notifications@typeform.com
To: Erika Mooney
Subject: Typeform: New response for Town of Nantucket Volunteer Talent Bank
Date: Wednesday, June 30, 2021 9:03:51 AM

Your typeform Town of Nantucket Volunteer Talent Bank has a new response:

First and last name:

David Wunderlich

Email:
dw@davidwunderlich.com

Occupation / Title (Registered Nurse, Retired Engineer, etc.):
Salesman

Education (i.e. Bachelors Degree, Certifications, etc.): 
Bachelor's Degree, Economics Univ of Florida

Are you seeking a:
Alternate position

Committees of Interest:
Roads and Right of Way Committee, Tree Advisory Committee, Conservation
Commission

If you are not appointed to this Board/Committee, please list in order of
preference, what other Board/Committees you are willing to be considered for: 
Roads and Right of Way committee

How long have you lived on Nantucket?
two years, not a year round resident

Are you registered to vote on Nantucket?
No

How did you hear about the Board/Committee?
Daybreak Nantucket

Why are you seeking an appointment?
I constantly wish to improve accessibility for pedestrians, bikers and yearn for a safer,
sustainable and more liveable Nantucket

What is your experience or knowledge regarding the duties of this
Board/Committee?
Urban planning courses in college, little else, but a constant keen eye, awareness and
curiosity for improvement

Please list any education, experience, professional achievement, previous
occupation, skills, or special interests you may have that will assist you with this

mailto:dw@davidwunderlich.com
mailto:EMooney@nantucket-ma.gov


Board/Committee: 
None.

How many times in the last year have you attended or watched a meeting of the
Board/Committee to which you would like to be appointed? 
none

Would there be a possible conflict of interest if you were appointed to this
Board/Committee?
No

Have you ever had an application before the Board/Committee to which you are
requesting an appointment?
No

Please list all other Board/Committee's on which you have served in other towns:
Board President, National Chamber Ensemble, Arlington, VA. 7 yrs

New Committee - Not Listed Above:
none

Log in to view or download your responses at
https://admin.typeform.com/form/TFsmVsMW/results

rynbwaly4qy82i9nfhwrrynbwau3g4cm

Typeform sent you this email on behalf of a typeform creator. We aren't responsible for its content. If you
suspect abuse, like suspicious links, please report it here.

This email was scanned by Bitdefender

https://www.typeform.com/help/report-abuse/












NANTUCKET SELECT BOARD 
 

Policy Statement and Procedures for Appointments to Committees, Commissions, Boards 
Adopted: May 19, 2021 

 
BASIC GOAL 
 
To encourage active citizen participation and involvement in local government affairs by 
encouraging local residents with expertise, skills, interest, and energy to seek appointment to the 
Town’s Committees, Boards and Commissions. And, to expand the Town’s outreach to its 
citizens to ensure that we engage as many diverse perspectives as possible to build and 
encourage awareness, understanding and appreciation through a lens of diversity, equity and 
inclusion. 
 
POLICIES IN SUPPORT OF THE BASIC GOAL 
 

A. The Town will maintain a recruiting system, known as the Volunteer Talent Bank (Talent 
Bank), to find and appoint interested local residents who are best qualified by education, 
training and experience to contribute effectively to the work of the committee, 
commission or board. To the extent practical, the Select Board shall announce its 
intention to meet candidates for appointment and allow them to introduce themselves and 
review their applications no less than two weeks in advance of appointments. 

 
B. When an announcement is made by the Board regarding any vacancies, the Board will 

require that applicants file a Committee Appointment application. Following a public 
meeting with the applicant(s) at which the Board may ask questions, and/or the applicant 
may ask questions, a candidate shall be selected in accordance with the following 
procedure: 

 
RECOMMENDED VOTING PROCEDURES FOR ANNUAL APPOINTMENTS 
 

1. The Board reviews a list of openings for annual appointments with a committee 
appointment timeline in early April. 
 

2. In mid-April, members of committees, commissions, boards whose terms are expiring are 
notified and asked if they would like to apply for reappointment. Incumbent Committee 
Interest Forms are mailed to all of these members and they are asked to respond in 
writing to indicate if they request re-appointment, or not. Incumbents need to meet the 
same deadlines as listed on the committee appointment timeline. 
 

3. Annual committee openings are advertised in the local newspaper for four weeks, as well 
as on the Town website. Additionally, the openings are announced at the Board’s weekly 
meetings starting in mid-April through the end of May. 
 

4. Applications will be accepted only by the deadlines outlined in the annual Committee 
Appointments Timeline for all committees, commission and boards. 
 



5. The Select Board holds two meetings to allow applicants to address the Board and review 
their applications. 
 

6. Committee appointments are made at the last Select Board meeting of June, which date 
shall be at least one week after the names and applications of all applicants have been 
made public. 
 

a. At this meeting, the Select Board may appoint, by majority vote, a candidate to 
fill any seat. Or, the Select Board, at its discretion, may elect to use a paper ballot 
voting procedure, or vote by e-mail if the Select Board meeting is held virtually. 
 

b. The Chair shall ask Board members to submit their written choices for 
appointment (or to e-mail their choices for appointment to Town Administration 
in real time if meeting virtually). Each Board member writes their own name on a 
slip of paper, and then writes down their vote for the applicant(s) and passes their 
paper ballot directly to the Chair without other members viewing the ballot. 
 

c. The Chair reads the paper ballot votes and notes which Board member cast the 
votes. If meeting virtually, Town Administration staff will read the results into the 
record, and after announcing how each Board member votes, staff will ask that 
Board members verbally confirm their votes. 
 

d. The candidate(s) with the majority of votes will be appointed. 
 

e. Any committee seats not filled will continue to be posted on the Town website 
and routinely advertised as vacant. 

 
At its discretion, the Select Board may appoint a candidate to any Commission, Committee or 
Board even if the candidate is not present for the meeting.  
 
RECOMMENDED VOTING PROCEDURES FOR VACANCIES THROUGHOUT THE 
YEAR 
 
The Board’s intent to fill vacancies will be noted on its regular meeting agenda for at least two 
weeks and applications of prospective candidates will be included in the Board’s agenda packet 
to allow the Board and the public to review the prospective candidates’ credentials. The vacancy 
will also be advertised in the Inquirer & Mirror for a minimum of two weeks as well as on the 
Town’s website. Applications will be accepted only by a certain deadline for all committees, 
commission and boards. 
 

1. Immediately following a meeting with candidates for appointment, the Select Board may 
appoint, by majority vote, a candidate to fill any vacancy. Or, the Select Board, at its 
discretion, may elect to use a paper ballot voting procedure, or vote by e-mail if the 
Select Board meeting is held virtually. 

 
2. Immediately following a meeting with candidates for appointment, the Chair shall ask 



Board members to submit their written choices for appointment (or to e-mail their 
choices for appointment to Town Administration in real time if meeting virtually). Each 
Board member writes their own name on a slip of paper, and then writes down their vote 
for the applicant(s) and passes their paper ballot directly to the Chair without other 
members viewing the ballot. 
 

3. The Chair reads the paper ballot votes and notes which Board member cast the votes. If 
meeting virtually, Town Administration staff will read the results into the record, and 
after announcing how each Board member votes, staff will ask that Board members 
verbally confirm their votes. 
 

4. The candidate(s) with the majority of votes will be appointed. 
 
At its discretion, the Select Board may appoint a candidate to any Commission, Committee or 
Board even if the candidate is not present for the meeting.  
 
ADMINISTRATION OF THE VOLUNTEER TALENT BANK 
 
The Town Administration office shall be responsible for the Talent Bank data and all 
administrative materials, records and processes. 
 
PUBLIC INPUT REGARDING CANDIDATES FOR APPOINTMENT 
Any citizen may convey their support or objection of an individual’s appointment/ reappointment 
through written notice to the Town Manager's Office. Town Administration shall forward any 
written comments concerning appointments/reappointments to the Select Board and to the person 
cited. 
 
This policy may be amended by the Select Board at any time. 



Select Board 
2021 Committee Vacancy Appointments Timeline 

As of 8/12/2021 
 

August 12 – Advertise committee vacancies on Town’s website 
 
August 19 and August 26 – Advertise committee vacancies in the Inky 
 
August 18 and September 8 – Committee vacancies to be added to Select Board agendas as 
announcement 
 
September 10 at 12:00 PM – Deadline for submitting applications for committee vacancies. 
This includes applications for: 

• Agricultural Commission 
• Cannabis Advisory Committee 
 

September 15 and Sept 22 – The names of applicants who have submitted applications will 
be read aloud and applications will be included in the Board’s packet. 
 
September 29 – Meeting for applicants to introduce themselves and review their 
applications; committee appointments. 



NOTICE OF COMMITTEE VACANCIES 
(as of 8/12/2021) 

 
Applications are being accepted by the Select Board to fill vacancies on the 
following committees: 
 

• Agricultural Commission – two seats, terms expire 2022 
• Agricultural Commission – two seats, terms expire 2023 
• Cannabis Advisory Committee – one seat, term expires 2022 

 
Interested individuals may obtain a “Committee Interest Form” by clicking here. 
Information on the responsibilities of the various committees may be obtained 
from the Town’s website. Completed applications can be mailed or hand 
delivered to Town Administration, 16 Broad Street, Nantucket, MA 02554 or 
emailed to emooney@nantucket-ma.gov. 
 
Applications must be submitted by 12:00 PM on Friday, September 10, 2021, for 
a Select Board meeting on Wednesday, September 29, 2021 where applicants 
can introduce themselves and review their applications, and appointments will be 
made. 

http://www.nantucket-ma.gov/DocumentCenter/View/105
mailto:emooney@nantucket-ma.gov


Road Related Projects Update 
 

• SEWER 

 Continuation of Surfside Road Sewer Improvements 

 Sept. 13 start date through Nov. 19 

 3rd Sewer Force Main 

 Bid opening Oct. 6; possible start around December 

 South Shore Rd Sewer Extension 

 Anticipate going out to bid Jan 2022 

• AIRPORT 

 Water Main Extension 

 Nov. 1 start date – project anticipated to last 142 days 

• DPW 

 SIDEWALKS – Fall 2021 

 Easy Street Sidewalk from Land Bank Park to Cambridge St 

 Town Hall 

 Atheneum 

 Lily Pulitzer/5 South Water St 

 Jared Coffin House 

 Hotel Pipa/5 Chestnut St 

 Proprietors/9 India St 

 Stop & Shop 

 PAVING – Fall 2021 

 Madaket Rd - mill & overlay from DPW entrance 4,500’ east 
towards town 

 DPW garage-area parking 

 Landfill entrance driveway 



 Old South Rd – area in front of Inky parking lot/Rotary 

 OTHER 

 North Water St-area drainage and/or final pave - TBD 

 Washington St & Francis St intersection widening - TBD 

 Waitt Dr construction – under construction 

 Bike Path Maintenance - BETA plan to seal cracks under review  

• WATER 

 Washington St water main replacement – on hold until Washington St & 
Francis St intersection widening is scheduled 

 Water Main Extension (See Airport) 

• OTHER 

 Town proposed water main expansion west of Airport – PFAS-related 
project  

 Richmond – line markings on Old South Rd and final sidewalk/shoulder 
work – week of Sept. 7 

 Sidewalk blocking on New Whale Street re: bulk fuel tank farm dismantling 

 Weekly house moves and modular moves 

 Street blockings 



EXHIBIT 1 
AGREEMENTS TO BE EXECUTED BY TOWN MANAGER 

UNLESS RESOLUTION OF DISAPPROVAL BY SELECT BOARD 
September 8, 2021 

 
Type of 

Agreement/Description Department With Amount Other Information Source of 
Funding Term 

Grant Agreement 
Town 

Admin/Select 
Board 

Nantucket Chamber of 
Commerce $50,000 

Supplemental grant for Rock 
Solid Fund for business 

COVID recovery 

Cape & Islands 
License Plate 
Fund and/or 

American Rescue 
Plan Act funding 

December 31, 
2021 

Professional Service 
Agreement 

Culture & 
Tourism 

Atlas PyroVision 
Entertainment Group, 

Inc. 
$207,000 

Display of fireworks for 
annual July 4th celebration for 

2022, 2023 & 2024 

Culture & 
Tourism Budget 

September 8, 
2021 – July 30, 

2024 

Software Agreement DPW ReCollect Systems, Inc. $11,985 
Software for webpage and 

app for recycling 
information/guide 

Solid Waste 
Budget 

September 8, 
2021 – September 

7, 2024 

Purchase Agreement DPW MHQ $122,493.50 Purchase of new packer truck Article 10 
2019 ATM 

September 8, 
2021 – June 30, 

2022 

Grant Agreement Fire U.S. Dept. of Homeland 
Security – FEMA  ($309,055.41) 

Federal grant award for the 
purchase of new portable and 

mobile radios for NFD 
Federal Grant August 12, 2021 – 

August 11, 2023 

Professional Service 
Agreement 

Human 
Resources 

SyncStream Solutions, 
LLC $6,980.90 Affordable Care Act reporting 

services HR Budget 
September 8, 

2021 – September 
10, 2022 

Professional Service 
Agreement 

Human 
Resources 

Rutherford Advisors, 
Inc. d/b/a The Executive 

Suite 
$20,000 Executive recruiting services 

for new Public Works Director HR Budget 
September 8, 

2021 – June 30, 
2022 

Service Agreement IS/GIS Winslow Technology 
Group $7,350 

Health check and remediation 
services for Town virtual 

environment 
IS/GIS Budget 

September 8, 
2021 – June 30, 

2022 

Purchase Agreement Marine Marine Boatbuilders Co. $219,200 Purchase of septic pump-out 
boat for Harbor Master  

Article 10 
2021 ATM & 
Waterways 

Budget 

September 8, 
2021 – June 30, 

2022 

Amendment to 
Professional Service 

Agreement 

Natural 
Resources Arcadis U.S., Inc. n/a 

Extend end date of existing 
contract for development of 
Coastal Resilience Plan to 
allow for additional time for 

assistance with grant 
applications and final 
revisions to the CRP 

n/a 
September 8, 

2021 – January 
21, 2022 



Amendment to Service 
Agreement OIH South Shore Generator 

Add $4,280 to 
original 
contract 

amount of 
$93,630 for 

new contract 
total of 

$97,910 

Add funds to existing contract 
for annual repair and 

maintenance service for 
generators at Town facilities 

to include service at OIH 

OIH Budget  
September 8, 

2021 – June 30, 
2022 

Grant Agreement PLUS 
Commonwealth of MA – 

Massachusetts 
Historical Commission 

($22,500) 
State grant award for an 

island-wide historic properties 
survey plan 

State Grant 
September 8, 

2021 – September 
30, 2022 

Amendment to 
Professional Service 

Agreement 
Sewer Polydyne 

Add $18,750 
to current 
contract 

amount of 
$75,000 for 

new contract 
total of 

$93,750 

Add funds to existing contract 
for supply and delivery of 

sewer chemicals to allow for 
additional purchases 

Sewer Budget 
September 8, 

2021 – September 
10, 2022 

 



CONSENT AGENDA ITEMS FOR 9/8/2021 SELECT BOARD MEETING 
 
1. Gift Acceptances 
Recommend the acceptance of the following gifts to Town agencies: 
 

• Fire Department: 
o Gift of $100 from the Higgins Family to fund the Safe Grant initiatives led 

by the Fire Prevention Office 
 

• Planning and Land Use Services: 
o Gift of $10,000 from ACK Natural, Inc. to be utilized for bike path and 

pedestrian improvements in the area of 17 & 19 Spearhead Rd pursuant to 
Planning Board MDC Special Permit #34-18 

 
Recommended Motion:  To accept all gifts for their designated purposes, with thanks to 
the donors. 
 
Town Administration will ensure that letters of thanks are sent. 







 

      Agenda Item Summary  
 

 

 
 
Staff 
Erika D. Mooney, Operations Administrator 

Subject 
Request for approval of Historic Preservation Restrictions for a) NISDA, 23-25 Wauwinet Road and b) 79 
Orange LLC, 79 Orange Street, both to be held by Nantucket Preservation Trust. 

Executive Summary 
Pursuant to the Board’s Conservation Restriction and Preservation Restriction Policy, a preliminarily 
review by the Board occurred at its 4/14/2021 meeting. Town Counsel has reviewed and issued a report. 

a) In 2018, NISDA received Community Preservation Act funding for the preservation of the dairy barn, 
long shed and silos. The historic preservation restriction is a requirement of the CPA funding. 

b) 79 Orange LLC is placing a voluntary historic preservation restriction on the building and property. 

Staff Recommendation 
Recommend the Board moves to approve the Historic Preservation Restrictions for a) NISDA, 23-25 
Wauwinet Road and b) 79 Orange LLC, 79 Orange Street, both to be held by Nantucket Preservation 
Trust, and to find that the restrictions are in the public interest. 

Background/Discussion 
N/A 

Impact: Environmental ☐ Fiscal ☐  Community☐   Other☐ 
N/A 

Board/Commission Recommendation 
N/A 

Public Outreach 
N/A 

Connection to Existing Applicable Plan (i.e., Strategic Plan, Master Plan, etc.) 
N/A 

 

Agenda Item # X. 1a & 1b 
Date 9/8/2021 



 

Attachments 
Town Counsel opinion letters; Historic Preservation Restrictions for a) NISDA, 23-25 Wauwinet Road and 
b) 79 Orange LLC, 79 Orange Street 



KP Law, P.C.     |     Boston  •  Hyannis •  Lenox •  Northampton  •  Worcester 

September 2, 2021 Vicki S. Marsh
vmarsh@k-plaw.com 

Hon. Jason Bridges and 
Members of the Select Board 
Town & County Building 
16 Broad Street 
Nantucket, MA 02554 

Re: Historic Preservation Restriction – 23-25 Wauwinet Road 

Dear Members of the Select Board: 

You have requested that I review the Historic Preservation Restriction (the “Restriction”) 
from the Nantucket Island School of Design and the Arts, Inc., a Massachusetts nonprofit 
corporation (the “Grantor”) to the Nantucket Preservation Trust, Inc., a Massachusetts nonprofit 
corporation (the “Grantee”), on the property located at 23-25 Wauwinet Road, Nantucket and the 
exterior of the buildings known as the “Sea View Farm” (the “Property”).  In conjunction with my 
review of the Restriction, I reviewed the letter from the Massachusetts Historical Commission (the 
“MHC”) which approved of the latest version of the Restriction.  Upon my review of the Restriction, 
it is my opinion that it is in acceptable form for presentation to the Select Board for your approval 
and determination as to whether the Restriction is in the public interest.  The Restriction is in 
substantially the same form as approved by MHC, except that I have made certain typographical and 
grammatical revisions.  

I also reviewed the Vote under Article 37 of the 2017 Annual Town Meeting, awarding a 
grant of Community Preservation Funds in the amount of $132,856.00 to the Grantor for 
preservation and restoration of the exterior of the buildings and find that the Restriction is consistent 
with the requirements of that Vote to record an “appropriate historic preservation restriction … 
running in favor of an entity authorized by the Commonwealth to hold such restrictions for such 
expenditures; meeting the requirements of Chapter 184 of the General Laws pursuant to Section 12 
of the Community Preservation Act.” In reviewing the Restriction, I find, in my opinion, that it is an 
appropriate historic preservation restriction, which complies with the requirements of Chapter 184, 
§§ 31-33 of the General Laws and Section 12 of Chapter 44B of the General Laws, known as the 
Community Preservation Act.  The Restriction is a permanent restriction which meets the 
requirements of Chapter 184, §§ 31-33 of the General Laws, and is held by the Nantucket 
Preservation Trust, Inc., a non-profit Massachusetts corporation which is authorized to accept 
historic preservation restrictions pursuant to G.L. c. 184, §§31-33. 

I reviewed the description of the Property in the Deeds to the Nantucket Island School of 
Design and the Arts, Inc., dated June 1, 1982 filed with the Nantucket Registry District of the Land 
Court as Document No. 25539 noted on Certificate of Title No. 10132, and dated May 18, 1998 filed 
with said Registry District of the Land Court as Document No. 80244 noted on Certificate of Title 



Hon. Jason Bridges and 
Members of the Select Board 
September 2, 2021 
Page 2 

No.14693 filed with said Registry District of the Land Court and find that it is consistent with the 
description of the Property in the Restriction and the Plans filed with said Registry District of the 
Land Court as Land Court Plan Nos. 6283-12 and 6283-13.  I did not perform a title examination of 
the Property to determine whether the Grantor is the owner of the Property free of mortgages that 
would have a priority over the Restriction, or if foreclosed could result in a termination of the 
Restriction. 

If I can be of further assistance to you in this matter, please do not hesitate to contact me. 

VSM/dmm 
cc: Town Manager 

Mary Bergman, Executive Director of 
  Nantucket Preservation Trust 

778246/NANT/19713/0001 

Very truly yours, 

Vicki S. Marsh 



1  

GRANT OF 
HISTORIC PRESERVATION RESTRICTION 

 
THIS HISTORIC PRESERVATION RESTRICTION i s  made this  day of 

  , 2021, by and between the Nantucket Island School of Design and the Arts, 
Inc. (NISDA), a  Massachusetts nonprofit corporation with a mailing address of Post 
Office Box 1848, Nantucket, Massachusetts 02554 (hereinafter “Grantor”) and the 
NANTUCKET PRESERVATION TRUST, INC., a  Massachusetts nonprofit corporation  
with a mailing address of Post Office Box 158, Nantucket, Massachusetts 02554 
(hereinafter “Grantee”). 

 
WITNESSETH: 

 
WHEREAS, Grantor is the owner of two parcels of land, together with the 

buildings thereon, located in Nantucket, Nantucket County, Massachusetts, now known 
and numbered as 23-25 Wauwinet Road, being the property shown as Lot 103 on Land 
Court Plan No. 6283-12 and Lot 105 on Land Court Plan No.  6283-13 (hereinafter “the 
Property”). For Grantor’s title, see Certificate of Title Nos. 10132 and 18379 filed with 
Nantucket Registry District of the Land Court (hereinafter “the Nantucket Registry 
District”). See also deed registered on May 18, 1998, Document No. 80244 at Nantucket 
Registry District, and deed registered on June 9, 1982, as Document No. 25539 at 
Nantucket Registry District. A description of the Property is attached hereto and 
incorporated herein by reference as Exhibit A, and copies of the above-referenced plans 
are attached hereto and incorporated herein by reference as Exhibit B. The Property and 
existing structures thereon standing are shown upon the Preservation Restriction Site 
Plan attached hereto and incorporated herein by reference as Exhibit C: 

 
Known historically as “Sea View Farm” from its development as the island’s 

largest and last dairy farm, the buildings that now comprise the Nantucket Island School 
of Design and the Arts (NISDA) were constructed with standardized components of The 
James Way, a system of architectural elements and equipment designed to promote 
“sanitary farming” in the early twentieth century; built in the late 1940s and early 1950s 
these structures were part of a major modernization of the Sea View Farm and preserve 
the major agricultural structures that defined the dairy farm. They consist of a large Dairy 
Barn for fifty cows with an attached Milk Room (hereinafter “the Barn”), two silos one of 
which is attached to the east elevation of the Barn and the other is free-standing 
subsequent to the removal in the 1970s of a Heifer Barn to which it was originally attached 
(hereinafter “the West Silo” and “the East Silo” respectively), and an equipment-storage 
shed (hereinafter “the Long Shed”). Collectively, these four structures (hereinafter “the 
Buildings”) retain the characteristic architectural elements of their agricultural uses and 
provide rare surviving examples of farms that once existed to provide dairy products and 
perishable foods on Nantucket between the late 1840s when the maritime economy 
declined and the 1960s when the island’s expanding tourist/summer visitor economy 
created land values that rendered farming economically unviable. 
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In addition to the Buildings, the Property contains a wooden pavilion constructed in 1995 
(hereinafter “the Pavilion”) that was built for NISDA as an educational program space 
unrelated to the agricultural history of the Property. 

 
WHEREAS, the Property and the Buildings contribute to the historic setting of the 

surrounding historic district; 
 

WHEREAS, the Community Preservation Committee of Nantucket (hereinafter 
the “CPC”) has determined that it is important that the property and the exterior of the 
Buildings be preserved and that they remain available for the benefit of the people of the 
Town and County of Nantucket, and in support of such interest recommended that Town 
Meeting appropriate for the Community Preservation Fund the sum of $132,856 to be 
used for the preservation of the Property and the exterior of the Buildings (hereinafter 
the “Grant”); 

 
WHEREAS, the 2017 Annual Town Meeting, therefore voted under Article 37 to 

appropriate the funds recommended by the CPC for the Grant and required as a 
condition of this appropriation that the Grantor convey an appropriate historic 
preservation restriction to a qualified recipient, a copy of said vote is attached hereto and 
incorporated herein as Exhibit G; 

 
WHEREAS, Grantee is authorized to accept historic preservation restrictions to 

protect property significant in local, state, and national history and culture under the 
provisions of Mass. Gen. Laws c. 184, §§31, 32, and 33 (hereinafter “the Act”); 

 
WHEREAS, Grantee is a nonprofit corporation whose primary purposes include 

the preservation and conservation of sites, buildings and objects of local state and 
national significance and is a qualifying recipient of qualified conservation contributions 
under Section 170 (h) of the Internal Revenue Code of 1986, as amended, and the 
regulations thereunder (hereinafter “the Code”); 

 
WHEREAS, the Buildings and Property are significant for their architectural 

design and historic uses that reflect the economic, aesthetic, and cultural history of 
Nantucket, Massachusetts, and that illustrate historic design, setting, materials, and 
workmanship; 

 
WHEREAS, because of its architectural, historic, and cultural significance, the 

Buildings and Property are a contributing resource within the Nantucket Historic 
District, listed in the National Register of Historic Places and as a National Historic 
Landmark on November 13, 1966, as amended on October 16, 2013, is included in the 
Nantucket Historic District established by the Town of Nantucket on June 4, 1970; 

 
WHEREAS, Grantor and Grantee recognize the architectural, historic, and cultural 

values (hereinafter the “preservation values”) and significance of the Buildings and 
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the Property, and have the common purpose of conserving and preserving the aforesaid 
preservation values and significance of the Buildings and Property; 

 
WHEREAS, the preservation values of the Buildings and the Property are 

documented in a set of reports, drawings, and photographs (hereinafter the “Baseline 
Documentation”) attached hereto and incorporated herein by reference, which Baseline 
Documentation the parties agree provides an accurate representation of the Buildings 
and Property as of the effective date of this grant; 

 
WHEREAS, the Baseline Documentation shall consist of the following: (1) a Legal 

Property Description, attached hereto and incorporated herein by reference as Exhibit A; 
(2) Land Court Plan Nos. 6283-12 and 6283-13 copies of which are attached hereto and 
incorporated herein by reference as Exhibit B; (3) “Preservation Restriction Site Plan in 
Nantucket, Massachusetts” prepared by Bracken Engineering, Inc. and dated April 30, 
2020, a copy of which is attached hereto and incorporated herein by reference as Exhibit 
C; (4) a set of twenty-seven (27) exterior photographs produced by Mary Bergman, dated 
October 8, 2020 copies of which are attached hereto and incorporated herein by reference 
as Exhibit D; and (5) historical documentation consisting of a Massachusetts Historical 
Commission Inventory Form A of the Property, prepared by Brian Pfeiffer and Betsy 
Tyler dated July 20, 2019, a copy of which is attached hereto and incorporated herein by 
reference as Exhibit E, said documentation to be kept on file at the offices of the  Grantee; 

 
WHEREAS, the grant of a preservation restriction by the Grantor to Grantee on 

the Exterior of the Buildings and Property will assist in preserving and maintaining the 
Exterior of the Buildings and Property, and their architectural, historic, and cultural 
features for the benefit of the people of the Town and County of Nantucket, 
Commonwealth of Massachusetts, and the United States of America; and 

 
WHEREAS, to that end, Grantor desires to grant to Grantee, and Grantee desires 

to accept, a preservation restriction in perpetuity on the Exterior of the Buildings and 
Property pursuant to the Act. 

 
NOW, THEREFORE, in consideration of Ten Dollars ($10.00) and other good and 

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
and pursuant to the Act, Grantor does hereby voluntarily grant and convey unto the 
Grantee this preservation restriction (hereinafter “the Restriction”), in perpetuity, over 
the Exterior of the Buildings and Property, and expressly excluding any and all other 
property now or hereafter belonging to the Grantor. 

 
1. PURPOSE. It is the Purpose of this Restriction to assure that the 

architectural, historic, and cultural features of the Exterior of the Buildings and Property 
and their internal structural elements as defined herein will be retained and maintained 
as set forth herein forever substantially in their current condition for preservation 
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purposes and that those original features which have been concealed or removed will be 
revealed, replaced and repaired as part of a long-term maintenance plan to restore the 
integrity of the Buildings’ original character-defining architectural elements. To these 
ends, subject to Paragraphs 2 and 3 of this Restriction, the Exterior of the Buildings and 
Property will be retained and maintained forever substantially unchanged so that they 
continue to contribute to the historical setting and significance of the Nantucket Historic 
District; and any change of the Exterior of the Buildings or Property that will significantly 
impair or interfere with the preservation values of the Exterior of the Buildings or 
Property is hereby prohibited. 

 
2. GRANTOR’S COVENANTS. 

 
2.1 Grantor’s Covenants: Covenant to Maintain. Grantor agrees at all times to 

maintain, replace, repair, and reconstruct the exteriors of the Buildings, as hereinafter set 
forth, as necessary to preserve the exteriors of the Buildings in substantially the same 
structural condition and state of repair as that existing on the effective date of this 
Restriction and to restore historic elements that have been removed with reproduction 
elements based upon documentation to enhance and strengthen the Buildings’ historic 
appearance subject to review and approval by the Grantee. Grantor’s obligation to 
maintain shall also require that the Property’s open space area to the west, north, and east 
of the Buildings, be maintained in good appearance as open space. Subject to the casualty 
provisions of Paragraphs 7 and 8 of this Restriction, this obligation to maintain shall 
require replacement, rebuilding, repair, and reconstruction of the exteriors of the 
Buildings whenever necessary in accordance with The Secretary of the Interior’s Standards 
for the Treatment of Historical Properties with Guidelines for Preserving, Rehabilitating, 
Restoring and Reconstructing Historic Buildings (36 C.F.R. 67 and 68), as these may be 
amended from time to time (hereinafter “the Secretary’s Standards”). For the purpose of 
identifying categories of Major Maintenance requiring review and approval by Grantee 
and Minor Maintenance that, pursuant to Paragraph 6(c) hereof, does not require such 
review, copies of maintenance guidelines are attached hereto and incorporated herein by 
reference as Exhibit F and hereinafter referred to as the “Restriction Guidelines.” 
Grantor’s obligation to maintain shall be subject to the provisions of Paragraphs 3.1(f) 
and 6(b) hereof. 

 
2.2 Grantor’s Covenants: Prohibited Activities. The following acts or uses are 

expressly forbidden on, over, or under the Property, except as otherwise conditioned in 
this Paragraph: 

 
(a) the Buildings shall not be demolished, removed, or razed except as 

provided in Paragraphs 7 and 8 hereof; 
 

(b) nothing shall be erected or allowed to grow on the Property that would 
block all visibility of the Buildings from Wauwinet Road; vegetation shall be maintained 
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in a manner that shall not completely obstruct the views of the Buildings from Wauwinet 
Road; 

 
(c) the dumping of ashes, trash, rubbish, or any other unsightly or offensive 

materials is prohibited on the Property; 
 

(d) the Property shall not be divided or subdivided in law or in fact, except for 
minor lot line adjustments that do not result in the creation of additional buildable lots; 
and 

 
(e) no aboveground utility transmission lines, except those reasonably 

necessary for the existing Buildings or made pursuant to utility easements already 
recorded, may be created on the Property. 

 
3. GRANTOR’S CONDITIONAL RIGHTS. 

 
3.1 Conditional Rights Requiring Approval by Grantee. Without the prior 

express written approval of Grantee, which approval may not be unreasonably withheld, 
but which may be subject to such reasonable conditions as Grantee in its discretion may 
determine, Grantor shall not undertake any of the following actions on the Buildings: 

 
(a) alter the following features of the Buildings, subject, however, to the 

maintenance covenants of Paragraph 2.1 hereof: 
 

(1) the exterior massing, foundation walls, roof planes, and roof surfaces 
including without limitation: 

a. the concrete-block base wall of the Barn; 
b. metal roof ventilators on the Barn; 
c. existing dormers and skylights on the Barn or the removal or 

installation of additional dormers or skylights from the Barn; 
d. the existing brick chimney on the Barn; 
e. the concrete slabs, cylindrical forms and domed metal roofs of 

the East and West Silos, 
f. roof surfaces of the Barn and Long Shed which may be 

maintained with asphalt shingles or the installation of solar 
panels; 

(2) exterior architectural features of all elevations including the primary 
façade (south elevation) and the east, west, and north elevations of the 
Barn; all elevations of the East and West Silos; and the façade (north 
elevation), east, south, and west elevations of the Long Shed; such 
protected architectural features shall include without limitation: 

a. all wood shingle walls, wooden rake boards, window cases, door 
cases, and wooden trimmings; 
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b. all doorways and doors, including doorways currently blocked 
with plywood; 

c. all windows and window sash, both wooden and metal sash, 
including windows currently blocked with plywood; 

d. the brickwork and flashings of the existing chimney at the Barn; 
and 

e. the pre-cast concrete panels and exposed metal ring beams that 
form the walls of the East and West Silos; and 

 
(3) internal timbers, trusses, girts, tie-beams, concrete piers, bearing 

partitions, and other structural elements necessary to the stability of the 
exteriors of the Buildings; 

 
(b) erect or replace any external signs or external advertisements except: (i) such 

plaque permitted under Paragraph 12.8 of this Restriction; (ii) a sign stating 
solely the address of the Property; (iii) the signs currently located upon the 
Property; (iv) a sign permitted under Paragraph 6(b); and (v) signs as may 
approved from time to time by the Nantucket Historic District Commission; 

 
(c) make permanent substantial topographical changes; 

 
(d) construct additional buildings or structures, or enlarge or re-configure existing 

paving; 
 

(e) change the use of the Buildings and the Property to any use which Grantee 
reasonably determines would conflict with the Purpose of the Restriction; and 

 
(f) conduct activities identified as Major Maintenance and Minor Maintenance in 

the Restriction Guidelines that reasonably may be expected to make material 
changes in the exterior appearance, materials, or workmanship of the protected 
features of the Buildings, except as otherwise provided herein. 

 
3.2 Archaeological Activities. The conduct of archaeological activities, 

including without limitation survey, excavation, and artifact retrieval, may occur only 
following the submission of an archaeological field investigation plan prepared by 
Grantor and approved in writing by Grantee and the State Archaeologist of the 
Massachusetts Historical Commission (Mass. Gen. Laws, c. 9, §27C, 950 C.M.R. 70.00). 

 
3.3 Review of Grantor’s Requests for Approval. In connection with Grantee’s 

approval of the conditional rights set forth in Paragraphs 3.1 and 3.2 above, Grantor shall 
submit to Grantee two copies of information (including plans, specifications, and designs, 
and Nantucket Historic District Commission application and materials where 
appropriate) identifying the proposed activity with reasonable specificity. In connection 
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therewith, Grantor shall also submit to Grantee a timetable for the proposed activity 
sufficient to permit Grantee to monitor such activity. Within forty-five (45) days of 
Grantee’s receipt of any plan or written request for approval hereunder, Grantee shall 
certify in writing that (a) it approves the plan or request, or (b) it disapproves the plan or 
request as submitted, in which case Grantee shall provide Grantor with written 
suggestions for modification or a written explanation for Grantee’s disapproval. Any 
failure by Grantee to act within sixty (60) days of receipt of Grantor’s submission or 
resubmission of plans or requests shall be deemed to constitute approval by Grantee of 
the plan or request as submitted and to permit Grantor to undertake the proposed activity 
in accordance with the plan or request submitted so long as the request sets forth the 
provisions of this Paragraph relating to deemed approval after the passage of time, 
provided nothing herein shall be construed to permit Grantor to undertake any of the 
activities prohibited hereunder. 

 
4. STANDARDS FOR REVIEW. Grantee shall apply the Secretary’s 

Standards in exercising any authority created by this Restriction to inspect the Property 
or the exterior of the Buildings or to the extent necessary to inspect the interior of the 
Buildings for the sole purpose of evaluating any construction to or alteration, repair, 
maintenance, or reconstruction of the exterior of the Buildings; to review any 
construction, alteration, repair, or maintenance; or to review casualty damage or to 
reconstruct or approve reconstruction of the Buildings following casualty damage. 

 
5. PUBLIC ACCESS. Grantor shall not completely block views of the 

Buildings from the public right of way on Wauwinet Road either by intentional planting 
or fencing; Grantor further agrees to permit Grantee to make Baseline Documentation 
available to interested members of the public at Grantee’s offices and by depositing copies 
of such Baseline Documentation in Grantee’s library. 

 
6. GRANTOR’S RESERVED RIGHTS NOT REQUIRING FURTHER 

APPROVAL BY GRANTEE. Subject to the provisions of Paragraphs 2.1, 2.2, 3.1 and 3.2 
of this Restriction, the following rights, uses, and activities of or by Grantor on, over, or 
under the Property are permitted by this Restriction and by Grantee without further 
approval by Grantee: 

 
(a) the right to engage in all those activities and uses that: (i) are permitted by 

governmental statute or regulation; and (ii) are not inconsistent with the 
Purpose of this Restriction; 

 
(b) the right to maintain a sign similar in size to the “NISDA” sign currently affixed 

to the façade of the Barn which measures 12” x 60” identifying the owner of the 
Property and its use as a school; and the right to maintain a glazed display box 
for notices not to exceed 30” width x 40” height x 6” depth in size affixed to the 
façade (south elevation) of the Barn; 
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(c) the right to conduct Minor Maintenance of the Buildings, as such maintenance 
is defined in the Restriction Guidelines, that is not reasonably expected to make 
material changes in the exterior appearance, materials, or workmanship of the 
Buildings, provided such work is done strictly according to the Secretary’s 
Standards, and provided that the Grantor uses in-kind materials, applied with 
workmanship comparable to that which was used in the construction or 
application of those materials being repaired or maintained, for the purpose of 
retaining in good condition the appearance and construction of the Buildings. 
Changes in appearance, materials, or workmanship from that existing prior to 
the maintenance and repair require the prior approval of the Grantee in 
accordance with the provisions of Paragraph 3 of this Restriction; 

 
(d) the right to maintain the Pavilion in its current size, configuration, and 

materials; to enclose portions of the structure beneath the existing roof 
provided that the Pavilion is not enlarged either in height or in footprint 
beyond its current dimensions; or to remove the Pavilion; 

 
(e) the right to continue all manner of existing institutional use and enjoyment of 

the Buildings, the Pavilion, and Property, including but not limited to the right 
to maintain existing paved walkways, driveway access, parking, and easement 
areas with the use of same or similar surface materials; the right to maintain 
existing utility lines and plantings; the right to cut, remove, and clear grass or 
other vegetation, and the right to perform routine maintenance, landscaping, 
horticultural activities, and upkeep, consistent with the Purpose of this 
Restriction and Paragraphs 2 and 3 of this Restriction; 

 
(f) the right to renovate, update, and otherwise alter or change the interiors of 

the Buildings provided that such renovations, updating or alterations shall 
not require the removal or alteration of structural elements which would 
undermine the stability of the exteriors of the Buildings; 

 
(g) the right to conduct in the Buildings or on the Property activities that are not 

inconsistent with the protection of the preservation values of the Property and 
the exterior of the Buildings; and 

 
(h) the right to make such modifications to the Buildings as may be required by 

governmental entities to comply with local, state or federal laws, provided that 
such changes are reviewed and approved by the Grantee whose approval shall 
not be unreasonably withheld. 

 
7. CASUALTY DAMAGE OR DESTRUCTION; INSURANCE. In the event 

that the Buildings or any part thereof shall be damaged or destroyed by fire, flood, 
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windstorm, hurricane, earth movement, or other casualty, Grantor shall notify Grantee 
in writing within fourteen (14) days of such damage or destruction, such notification to 
include what, if any, emergency work has already been completed. Grantor shall 
undertake no repairs or reconstruction of any type, other than temporary emergency 
work to prevent further damage to the Buildings and to protect public safety, without 
Grantee’s prior written approval. Within thirty (30) days of the date of damage or 
destruction, if required by Grantee, Grantor at its expense shall submit to the Grantee a 
written report prepared by a qualified restoration architect and an engineer who are 
acceptable to Grantor and Grantee, which report shall include the following: 

 
(a) an assessment of the nature and extent of the damage; 

 
(b) a determination of the feasibility of the restoration of the Buildings and/or 

reconstruction of damaged or destroyed portions of the Buildings; and 
 

(c) a report of such restoration/reconstruction work necessary to return the 
Buildings to the condition existing as of the date hereof. 

 
8. REVIEW AFTER CASUALTY DAMAGE OR DESTRUCTION. If, after 

reviewing the report provided in Paragraph 7 above and assessing the availability of 
insurance proceeds after satisfaction of any mortgagee’s/lender’s claims under 
Paragraph 9 hereof, Grantor and Grantee agree that the Purpose of the Restriction will be 
served by such restoration/reconstruction, Grantor and Grantee shall establish a 
schedule under which Grantor shall complete the restoration/reconstruction of the 
Buildings in accordance with plans and specifications consented to by the parties up to 
at least the total of the casualty insurance proceeds available to Grantor. 

 
If, after reviewing the report and assessing the availability of insurance proceeds 

after satisfaction of any mortgagee’s/lender’s claims under Paragraph 9 hereof, Grantor 
and Grantee agree that restoration/reconstruction of the Property is impractical or 
impossible, or agree that the Purpose of the Restriction would not be served by such 
restoration/reconstruction, Grantor may, with the prior written consent of the Grantee, 
alter, demolish, remove, or raze the Buildings, and/or construct new improvements on 
the Property. Grantor and Grantee may then agree to seek to extinguish this Restriction 
in whole or in part in accordance with the laws of the Commonwealth of Massachusetts 
and Paragraph 14 hereof. 

 
If, after reviewing the report and assessing the availability of insurance proceeds 

after satisfaction of any mortgagee’s/lender’s claims under Paragraph 9 of this 
Agreement, Grantor and Grantee are unable to agree that the Purpose of the Restriction 
will or will not be served by such restoration/reconstruction, the matter may be referred 
by either party to binding arbitration and settled in accordance with the Commonwealth 
of Massachusetts’s arbitration statute then in effect, provided however that nothing 
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herein shall compel the Grantor to expend funds in excess of those received from 
insurance proceeds. 

 
9. Insurance. Grantor shall keep the Property insured by an insurance 

company rated “A” or better by Best’s for the full replacement value against loss from 
the perils commonly insured under standard fire and extended coverage policies and 
comprehensive general liability insurance against claims for personal injury, death and 
property damage. Such insurance shall include the Grantee’s interest and name as an 
additional insured. Property damage insurance shall include change in condition and 
building ordinance coverage, in form and amount sufficient to replace fully the damaged 
Buildings without cost or expense to Grantor or coinsurance from Grantor. Grantor shall 
deliver to Grantee, within ten (10) business days of the Grantee’s written request thereof, 
certificates of such insurance coverage. Provided, however, that whenever the Property 
is encumbered with a mortgage or deed of trust nothing contained in this paragraph shall 
jeopardize the prior claim, if any, of the mortgagee/lender of the insurance proceeds. 

 
10. INDEMNIFICATION. Grantor hereby agrees to pay, protect, indemnify, 

hold harmless and defend at its own cost and expense, Grantee, its agents, directors, 
officers, and employees, or independent contractors from and against any and all claims, 
liabilities, expense, costs, damages, losses, and expenditures (including reasonable 
attorney’s fees and disbursements hereafter incurred) arising out of or in connection with 
injury to or death of any person as a result of the existence of this Restriction; physical 
damage to the Property; the presence or release in, on, or about the Property, at any time, 
of any substance now or hereafter defined, listed, or otherwise classified pursuant to any 
law, ordinance, or regulation as a hazardous, toxic, polluting, or contaminating 
substance; or other injury, death, or other damage occurring on or about the Property, 
unless such injury, death, or damage is caused by Grantee or any agent, director, officer, 
employee, or independent contractor of Grantee. In the event that Grantor is required to 
indemnify Grantee pursuant to the terms of this Paragraph, the amount of such 
indemnity, until discharged, shall constitute a lien on the Property. 

 
11. TAXES. Grantor shall pay immediately, when first due and owing, all 

general taxes, special taxes, special assessments, water charges, sewer service charges, 
and other charges which may become a lien on the Property unless Grantor timely objects 
to the amount or validity of the assessment or charge and diligently prosecutes an appeal 
thereof, in which case the obligation hereunder to pay such charges shall be suspended 
for the period permitted by law for prosecuting such appeal and any applicable grace 
period following completion of such action. In place of Grantor, Grantee is hereby 
authorized, but in no event required or expected, to make or advance upon three (3) days 
prior written notice to Grantor any payment relating to taxes, assessments, water rates, 
sewer rentals and other governmental or municipality charge, fine, imposition, or lien 
asserted against the Property. Grantee may make such payment according to any bill, 
statement, or estimate procured from the appropriate public office without inquiry into 
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the accuracy of such bill, statement, or assessment or into the validity of such tax, 
assessment, sale, or forfeiture. Such payment if made by Grantee shall constitute a lien 
on the Property. 

 
12. ADMINISTRATION AND ENFORCEMENT 

 
12.1. Written Notice. Any notice which either Grantor or Grantee may desire or 

be required to give to the other party shall be in writing and shall be delivered by one of 
the following methods – by overnight courier, postage prepaid, registered, or certified 
mail with return receipt requested, or hand delivery; if to Grantor, then to the Nantucket 
Island School of Design and the Arts, 23 Wauwinet Road, P. O. Box 1848 Nantucket, 
Massachusetts 02554, and if to Grantee, then to Nantucket Preservation Trust, Inc., at 11 
Centre Street, P.O. Box 158, Nantucket, Massachusetts 02554. 

 
Each party may change its address set forth herein by a notice to such effect to the 

other party. 
 

12.2. Evidence of Compliance. Upon request by Grantor, Grantee shall promptly 
furnish Grantor with certification that, to the best of Grantee’s knowledge, Grantor is in 
compliance with the obligations of Grantor contained herein or that otherwise evidences 
the status of this Restriction to the extent of Grantee’s knowledge thereof. 

 
12.3. Inspection. Grantee shall be permitted to conduct an annual inspection of 

the Property, including the exterior of the Buildings, in order to confirm Grantor’s 
compliance with this Preservation Restriction Agreement. Such inspection shall be 
conducted at reasonable times and following advance notice to the Grantor of no less than 
ten (10) days. Grantor covenants not to withhold unreasonably its consent in determining 
dates and times for such inspections. 

 
12.4. Grantee’s Remedies. Grantee may, following thirty (30) days written notice 

to Grantor, institute suit(s) to enjoin any violation of the terms of this Restriction by ex 
parte, temporary, preliminary, and/or permanent injunction, including prohibitory 
and/or mandatory injunctive relief, and to require the restoration of the Property and 
Buildings to the condition and appearance that existed prior to the violation complained 
of. Grantee shall also have available all legal and other equitable remedies to enforce 
Grantor’s obligations hereunder. 

 
In the event Grantor is found to have violated any of its obligations, which 

violation has continued more than thirty (30) days after notice by the Grantee to the 
Grantor, Grantor shall reimburse Grantee for any reasonable costs or expenses incurred 
in connection with Grantee’s enforcement of the terms of this Restriction, including court 
costs and attorney’s, architectural, engineering, and expert-witness fees. 
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In the event that Grantor is required to reimburse Grantee pursuant to the terms 
of this Paragraph, the amount of such reimbursement until discharged shall constitute a 
lien on the Property. 

 
Exercise by Grantee of one remedy hereunder shall not have the effect of waiving 

or limiting any other remedy, and the failure to exercise any remedy shall not have the 
effect of waiving or limiting the use of any other remedy or the use of such remedy at any 
other time. 

 
12.5 Notice from Government Authorities. Grantor shall deliver to Grantee 

copies of any notice of violation or lien relating to the Property received by Grantor from 
any government authority within ten (10) business days of receipt by Grantor. Upon 
request by Grantee, Grantor shall promptly furnish Grantee with evidence of Grantor’s 
compliance with such notice or lien where compliance is required by law. 

 
12.6 Notice of Proposed Sale. Grantor shall promptly notify Grantee in writing 

of any proposed sale of the Property prior to sale closing. 
 

12.7 Liens. Any lien on the Property created pursuant to any Paragraph of this 
Restriction may be confirmed by judgment and foreclosed by Grantee in the same manner 
as a mechanic’s lien provided in Mass. Gen. Laws c. 254, §5, except that no lien created 
pursuant to this Restriction shall jeopardize the priority of any recorded lien of mortgage 
or deed of trust given in connection with a promissory note secured by the Property. 

 
12.8 Plaque. Grantor agrees that Grantee may provide and maintain a plaque 

on the Property, which plaque shall not exceed 6 inches by 24 inches in size, giving notice 
of the significance of the Buildings and the existence of this Restriction. The plaque shall 
be approved by Grantor prior to installation, such approval not to be unreasonably 
withheld. 

 
13. BINDING EFFECT; ASSIGNMENT. 

 
13.1 Runs with the Land. Except as provided in Paragraphs 8 and 14, the 

obligations imposed by this Restriction shall be effective in perpetuity and shall be 
deemed to run as a binding servitude with the Buildings and Property. This Restriction 
shall extend to and be binding upon Grantor and Grantee, their respective successors in 
interest, and all persons hereafter claiming by, under, or through Grantor and Grantee, 
and the words “Grantor” and “Grantee” when used herein shall include all such persons. 
Any right, title, or interest herein granted to Grantee also shall be deemed granted to each 
successor and assign of Grantee and each such following successor and assign thereof, 
and the word “Grantee” shall include all such successors and assigns. 
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Anything contained herein to the contrary notwithstanding, an owner of the 
Buildings and the Property shall have no obligation pursuant to this instrument when 
such owner shall cease to have any ownership interest in the Buildings and the Property 
by reason of a bona fide transfer. The restrictions, stipulations, and covenants contained in 
this Restriction shall be included by Grantor, by express reference, in any subsequent 
deed or other legal instrument by which Grantor divests itself of the fee simple title to or 
any lesser estate in the Buildings and the Property or any part hereof, including by way 
of example and not limitation, a lease of all or a portion of the Property, but excluding 
any lease with a term of fewer than one hundred twenty (120) days. 

 
13.2 Assignment. Subject to Grantor’s consent, which consent shall not be 

unreasonably withheld, Grantee may convey, assign, or transfer this Restriction to a local, 
state, or national organization that qualifies under the Act to hold preservation 
restrictions whose purposes, inter alia, are to include the preservation of historically 
significant buildings or sites, or if no such organization agrees to accept such assignment, 
then to a unit of federal, state, or local government, provided than any such conveyance, 
assignment, or transfer requires that the Purpose for which the Restriction was granted 
will continue to be carried out as a condition of the transfer. Grantee shall give Grantor 
sixty (60) days written notice prior to making any such assignment. 

 
13.3. Recording and Effective Date. Grantee shall do and perform at its own cost 

all acts necessary to the prompt recording of this instrument in the land records of the 
County of Nantucket. Grantor and Grantee intend that the restrictions arising under this 
Restriction take effect on the day and year this instrument is recorded in the land records 
of the County of Nantucket. 

 
14. EXTINGUISHMENT. Grantor and Grantee hereby recognize that 

circumstances may arise that may make impossible the continued ownership or use of 
the Property and the Buildings in a manner consistent with the Purpose of this Restriction 
and necessitate extinguishment of the Restriction. Such circumstances may include, but 
shall not be limited to, partial or total destruction of the Buildings resulting from casualty. 
Extinguishment shall meet the requirements of the Act for extinguishment including 
approvals following public hearings by the Town of Nantucket and the Massachusetts 
Historical Commission as required by the Act to determine that such extinguishment is 
in the public interest. Unless otherwise required by applicable law at the time, in the event 
of any sale of all or a portion of the Property (or of any other property received in 
connection with an exchange or involuntary conversion of the Property) after such 
extinguishment, all expenses reasonably incurred by Grantor and Grantee in connection 
with such sale shall be paid out of the sale proceeds; and the net proceeds shall be paid 
to Grantor unless otherwise ordered by a court or other government authority of 
competent jurisdiction. 
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15. CONDEMNATION. If all or any part of the Property is taken under the 
power of eminent domain by public, corporate, or other authority, or otherwise acquired 
by such authority through a purchase in lieu of a taking, Grantor and Grantee shall join 
in appropriate proceedings at the time of such taking to recover the full value of those 
interests in the Property that are subject to the taking and all incidental and direct 
damages resulting from the taking. All expenses reasonably incurred by Grantor and 
Grantee in connection with such taking shall be paid out of the recovered proceeds; and 
the net proceeds shall be paid to Grantor unless otherwise ordered by a court or other 
government authority of competent jurisdiction. 

 
16. INTERPRETATION. The following provisions shall govern the 

effectiveness, interpretation, and duration of the Restriction. 
 

(a) Any rule of strict construction designed to limit the breadth of restrictions 
on alienation or use of the Buildings and the Property shall not apply in the construction 
or interpretation of this Restriction, and this instrument shall be interpreted broadly to 
effect its Purpose and the transfer of rights and the restrictions on use herein contained. 

 
(b) This instrument may be executed in two counterparts, one of which may be 

retained by the Grantor, and the other, after recording, to be retained by the Grantee. In 
the event of any discrepancy between the counterparts produced, the recorded 
counterpart shall in all cases govern. In the event of any discrepancy between two copies 
of any documentation retained by the parties, the copy retained by Grantee shall control. 

 
(c) This instrument is made pursuant to the provisions of the Act, but the 

invalidity of the Act or any part thereof shall not affect the validity and enforceability of 
this Restriction according to its terms, it being the intent of the parties to agree and to 
bind themselves, their successors, and their assigns in perpetuity to each term of this 
instrument whether this instrument be enforceable by reason of any statute, common law, 
or private agreement in existence either now or hereafter. The invalidity or 
unenforceability of any provision of this instrument shall not affect the validity or 
enforceability of any other provision of this instrument or any ancillary or supplementary 
agreement relating to the subject matter thereof. 

 
(d) Nothing contained herein shall be interpreted to authorize or permit 

Grantor to violate any ordinance or regulation relating to building materials, construction 
methods, or use. In the event of any conflict between any such ordinance or regulation 
and the terms hereof, Grantor promptly shall notify Grantee of such conflict and shall 
cooperate with Grantee and the applicable governmental entity to accommodate the 
purposes of both this Restriction and such ordinance or regulation. 

 
(e) To the extent that Grantor owns or is entitled to development rights which 

may exist now or at some time hereafter by reason of the fact that under any applicable 
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zoning or similar ordinance the Property may be developed to use more intensive (in 
terms of height, bulk, or other objective criteria related by such ordinances) than the 
Property and Buildings are devoted as of the date hereof, such development rights shall 
not be exercisable on, above, or below the Property and the Buildings during the term of 
the Restriction, nor shall they be transferred to any adjacent parcel and exercised in a 
manner that would interfere with the Purpose of the Restriction. 

 
17. AMENDMENT. If circumstances arise under which an amendment to or 

modification of this Restriction would be appropriate, Grantor and Grantee may by 
mutual written agreement jointly amend this Restriction, provided that no amendment 
shall be made that will adversely affect the qualification of the Restriction or the status of 
Grantee under any applicable laws, including Section 501(c) (3) of the Code and the laws 
of the Commonwealth of Massachusetts. Any such amendment shall be consistent with 
the protection of the preservation values of the Property and the Purpose of this 
Restriction; shall not affect its perpetual duration; shall not permit additional 
development on the Property other than the development permitted by this Restriction 
on its effective date; shall not permit any private inurement to any person or entity; and 
shall not adversely impact the overall architectural, historic, and open space values 
protected by this Restriction. Any such amendment shall be effective when the 
requirements of the Act with respect to amendments have been met and the amendment 
is recorded in the land records of the County of Nantucket. Nothing in this paragraph 
shall require Grantor or Grantee to agree to any amendment or to consult or negotiate 
regarding any amendment. 

 
18. COMPLIANCE WITH BUILDING LAWS. Grantor and Grantee recognize 

that there may be circumstances where alterations are required to be made to the exterior 
of the Buildings in order to comply with local, state, and/or federal ordinances and laws 
which might otherwise not be permissible under this Restriction without Grantee’s 
approval. In such event, Grantor agrees to notify Grantee in writing of such requirement 
and, if requested by Grantee within forty-five (45) days of such notification, to cooperate 
with Grantee in seeking a variance or waiver from such requirement or a modification of 
such requirement to mitigate any adverse effect of such compliance. 

 
THIS RESTRICTION reflects the entire agreement of Grantor and Grantee. Any 

prior or simultaneous correspondence, understandings, agreements, and representations 
are null and void upon execution hereof, unless set out in this instrument. 
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TO HAVE AND TO HOLD, the said Historic Preservation Restriction, unto the 
said Grantee and its successors and permitted assigns forever. This HISTORIC 
PRESERVATION RESTRICTION may be executed in two counterparts and by each party 
on a separate counterpart, each of which when so executed and delivered shall be an 
original, but both of which together shall constitute one instrument. 

 
EXECUTED and SEALED on  , 2021. 

 
GRANTOR 

 
Nantucket Island School of Design & the Arts 

 
 

BY:    
Kathy Kelm, President 

 
 

BY:    
Denese Allen, Treasurer 

 

GRANTEE 
 

Nantucket Preservation Trust, Inc. 
 
 

BY:    
Alison Potts Groenstein, President 

 

BY:    
Bill Moore, Treasurer 



COMMONWEALTH OF MASSACHUSETTS 

Notary Public 
My Commission Expires: 
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Nantucket, ss. 
 

On this         day of  , 2021, before me, the undersigned notary public, 
personally appeared Kathy Kelm in her capacity as President of the Nantucket Island 
School of Design and the Arts, proved to me through satisfactory evidence of 
identification, which was   , to be the person whose name is 
signed on the preceding or attached document, and who acknowledged to me that she 
signed it voluntarily for its stated purpose in her capacity as President of the Nantucket 
Island School of Design and the Arts, a nonprofit entity. 

 
 
 

Notary Public 
My Commission Expires: 

 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

Nantucket, ss. 
 

On this         day of  , 2021, before me, the undersigned notary public, 
personally appeared the above-named Denese Allen in her capacity as Treasurer of the 
Nantucket Island School of Design and the Arts proved to me through satisfactory 
evidence of identification, which was   , to be the person whose 
name is signed on the preceding or attached document, and who acknowledged to me 
that she signed it voluntarily for its stated purpose in her capacity as Treasurer of the 
Nantucket Island School of Design and the Arts , a nonprofit entity. 



COMMONWEALTH OF MASSACHUSETTS 

Notary Public 
My Commission Expires: 
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Nantucket, ss. 
 

On this         day of  , 2021, before me, the undersigned notary public, 
personally appeared the above-named Alison Potts Groenstein, proved to me through 
satisfactory evidence of identification, which was   , to be the person 
whose name is signed on the preceding or attached document, and who acknowledged 
to me that she signed it voluntarily for its stated purpose in her capacity as President of 
the Nantucket Preservation Trust, Inc., a nonprofit corporation. 

 
 
 

Notary Public 
My Commission Expires: 

 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 
 

Nantucket, ss. 
 

On this         day of  , 2021, before me, the undersigned notary public, 
personally appeared the above-named Bill Moore, proved to me through satisfactory 
evidence of identification, which was   , to be the person whose 
name is signed on the preceding or attached document, and who acknowledged to me 
that he signed it voluntarily for its stated purpose in his capacity as Treasurer of the 
Nantucket Preservation Trust, Inc., a nonprofit corporation. 
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APPROVAL BY THE SELECT BOARD OF THE TOWN OF NANTUCKET 
 

We, the undersigned members of the Select Board of the Town of Nantucket, 
Massachusetts, hereby certify that at a meeting held on  , 
2021, the Select Board voted to approve the foregoing Grant of Preservation Restriction 
by the Nantucket Island School of Design and the Arts (NISDA) to the Nantucket 
Preservation Trust, pursuant to Massachusetts General Laws, Chapter 184, Section 32, 
as being in the public interest. 

 
Select Board of the 
Town of Nantucket 

 
 
 
Jason Bridges, Chair Kristie L. Ferrantella, Vice Chair 

 
 

Dawn E. Hill Holdgate Matthew G. Fee 
 
 
 
Melissa K. Murphy 

 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

NANTUCKET, ss. 
 
On this  day of  , 2021, before me, the undersigned notary 
public, personally appeared Dawn E. Hill Holdgate, proved to me through satisfactory 
evidence of identification, which was personal knowledge of the undersigned to be the 
person whose name is signed on the preceding document, and acknowledged to me 
that she signed it voluntarily for its stated purpose, as a member of the Select Board of 
the Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 
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COMMONWEALTH OF MASSACHUSETTS 

NANTUCKET, ss. 

On this  day of  , 2021, before me, the undersigned notary 

 

 

public, personally appeared Jason Bridges, proved to me through satisfactory evidence 
of identification, which was personal knowledge of the undersigned, to be the person 
whose name is signed on the preceding document, and acknowledged to me that he 
signed it voluntarily for its stated purpose, as a member of the Select Board of the 
Town of Nantucket. 

 
 
 

 
Notary Public 

 
My Commission Expires: 

 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

NANTUCKET, ss. 
 
On this  day of  , 2021, before me, the undersigned notary 
public, personally appeared Matthew G. Fee, proved to me through satisfactory 
evidence of identification, which was personal knowledge of the undersigned to be 
the person whose name is signed on the preceding document, and acknowledged to 
me that he signed it voluntarily for its stated purpose, as a member of the Select 
Board of the Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 



21 

COMMONWEALTH OF MASSACHUSETTS 

NANTUCKET, ss. 

On this  day of  , 2021, before me, the undersigned notary 

 

 

public, personally appeared Kristie L. Ferrantella, proved to me through satisfactory 
evidence of identification, which was personal knowledge of the undersigned, to be 
the person whose name is signed on the preceding document, and acknowledged to 
me that she signed it voluntarily for its stated purpose, as a member of the Select 
Board of the Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 
 
 
 
 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

NANTUCKET, ss. 
 
On this  day of  , 2021, before me, the undersigned notary 
public, personally appeared Melissa K. Murphy, proved to me through satisfactory 
evidence of identification, which was personal knowledge of the undersigned, to be 
the person whose name is signed on the preceding document, and acknowledged to 
me that she signed it voluntarily for its stated purpose, as a member of the Select 
Board of the Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 
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APPROVAL BY MASSACHUSETTS HISTORICAL COMMISSION 
COMMONWEALTH OF MASSACHUSETTS 

 
 

The undersigned Executive Director and Clerk of the Massachusetts Historical 
Commission hereby certifies that the foregoing preservation restriction has been 
approved pursuant to Mass. Gen. Laws c. 184, §32. 

 
 
 
 
 
 

Brona Simon 
Executive Director and Clerk 
Massachusetts Historical Commission 

 
 
 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 
  ,ss. 

 
 

On this           day of  , 2021, before me, the undersigned notary 
public, personally appeared Brona Simon, proved to me through satisfactory evidence of 
identification, which was   , to be the person whose name is signed 
on the preceding or attached document, and acknowledged to me that she signed it in 
her capacity as Executive Director and Clerk of the Massachusetts Historical Commission 
for its stated purposes. 

 
 
 
 

Notary Public 
 

My Commission Expires   
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SCHEDULE OF EXHIBITS 
 
 

A. Legal Description 
 
B. Registered Land Court Plans Nos.6283-12 and 6283-13 

 
C. “Preservation Restriction Site Plan in Nantucket, Massachusetts” prepared by 

Bracken Engineering, Inc. and dated April 30, 2020. 
 
D. Documentary Photographs of the Buildings 

 
E. Massachusetts Historical Commission – Survey Form A 

 
F. Restriction Guidelines 

 
G. 2017 Annual Nantucket Town Meeting, Article 37 
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EXHIBIT A 
 

Property Description 
 

(Historic Preservation Restriction - Nantucket Island School of Design and the Arts, Inc. 
to Nantucket Preservation Trust) 

 

Those certain parcels of land, together with the buildings thereon, located in Nantucket, 
Nantucket County, Massachusetts, now known and numbered as 23 and 25 Wauwinet 
Road, being shown as Lot 103 on Land Court Plan No. 6283-12, and Lot 105 on Land 
Court Plan No. 6283-13 at Nantucket Registry District. 

 
Said premises are subject to the following matters: 

 
(a) Matters set forth on the face of Certificates of Title Nos. 10132 and 18379 at 

Nantucket Registry District, to the extent in force and applicable. 
 
(b) Grant of Easement and Release of Restrictions dated May 18, 1998, registered with 

Nantucket Registry District as Document No. 80251. 
 
(c) Notice of Variance granted by the Nantucket Board of Appeals, dated September 

23, 1980, registered with Nantucket Registry District as Document No. 24446, as 
affected by Grant of Variance dated April 2, 1998, registered as Document No. 
80239. 

 
(d) Order of Conditions dated May 5, 2020, registered as Document No. 165084 at 

Nantucket Registry District. 
 
For title, see Certificates of Title Nos. 10,132 and 18,379 at the Nantucket Registry District 
of the Land Court. 
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EXHIBIT B 
Subdivision Plan of Land in Nantucket, Hayes Engineering, Inc., Surveyors, 

March 30, 1998 – Registered Land Plan #6283-12 
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EXHIBIT B 
Subdivision Plan of Land in Nantucket, Hayes Engineering, Inc., Surveyors, 

March 30, 1998 – Registered Land Plan #6283-13 

 

 

 

 



27 

EXHIBIT C 
Preservation Restriction Site Plan in Nantucket, Massachusetts” prepared by Bracken 

Engineering, Inc. and dated April 30, 2020 
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Photo #1 – south elevation of the Barn 
 
 

 

Photo #2 – south elevation of the Barn – detail of entry 
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Photo #3 – south elevation of Barn – detail of gable windows & door 
 
 
 
 

 

Photo #4 – east elevation of Barn, south elevations of connector to West Silo & Silo 
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Photo #5 – south elevation of West Silo 
 
 
 

 
 
 

Photo #6 – north elevation of West Silo 
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Photo #7 – north elevation of West Silo; east & north elevations of Barn 
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Photo #8 – north elevation – barn door – center doorway 
 
 
 
 

 

Photo #9 – north elevation – west doorway 
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Photo #10 – north & west elevations of the Barn; north elevations of the connector, Milk House & deck 
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Photo #11 – Barn - north façade of connector & Milk House 
 
 
 

 
Photo #12 – Barn - west & south elevations of the Milk House 
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Photo #13 – Barn – west elevation with west & south elevations of the Milk House 
(photo left) and the West Sill (background photo right) 
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Photo #14 – Barn – west elevation at connector to Milk Room (photo left) 
 
 
 
 
 
 

 
Photo #15 – Barn – west elevation (mid-section between the Milk Room connector & south end) 
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Photo #16 – Barn – west elevation (south end) with dome of West Silo photo background) 
 
 
 

 
 

Photo #17 – Barn – west elevation – north dormer 
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Photo #18 – left to right: East & West Silos – north elevations 
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Photo #19 – East Silo – north & east elevations 
 
 
 

 
 

Photo #20 – Long Shed – north elevation showing typical finishes at western bays 
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Photo #21 – Long Shed – north elevation 
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Photo #22 – Long Shed – north elevation - door cut into sliding door at 2nd bay from east 
 
 
 
 

 
 

Photo #23 – Long Shed – east elevation 
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Photo #24 – Long Shed – south elevation – viewed from east end looking westward 
 
 
 
 
 

 

Photo #25 – Long Shed – south elevation viewed from west end looking eastward 
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Photo #26 – Long Shed – west gable elevation 
 
 
 
 
 
 
 

 
 

Photo #27 – the Pavilion – north elevation 
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EXHIBIT F 
 

 

 

RESTRICTION GUIDELINES 
 
 

The purpose of these Restriction Guidelines is to clarify the terms of this Historic 
Preservation Restriction that deal with maintenance and alteration to the Buildings, 
Property, and the Pavilion. Under Paragraph 3, prior permission from the Nantucket 
Preservation Trust (NPT) is required for any Minor Maintenance that is reasonably 
expected to materially change the appearance, materials, colors or workmanship from 
that existing prior to the maintenance and for any Major Maintenance. Minor 
Maintenance that is part of ordinary maintenance and repair and does not materially 
change the appearance, materials, colors or workmanship from that existing prior to the 
maintenance does not require NPT review and approval. 

 
In an effort to explain what constitutes Minor Maintenance and Major 

Maintenance, the following list is provided. The list is by no means comprehensive. It 
is a sampling of common structural alterations. 

 
PAINT 
Minor: Exterior hand scraping and repainting of non-decorative and non-significant 
surfaces as part of periodic maintenance. 
Major: Painting or fully stripping decorative surfaces or distinctive stylistic features, 
including murals, stenciling, ornamental woodwork, stone, and decorative or 
significant original plaster. 

 
WINDOWS AND DOORS 
Minor: Regular maintenance including caulking, painting, and necessary re-glazing. 
Repair or in-kind replacement of existing individual decayed window parts. 
Major: Wholesale replacement of units; change in fenestration or materials; alteration of 
profile or setback of windows. The addition of storm windows is also considered a 
major change; however, with notification it is commonly acceptable. 

 
EXTERIOR 
Minor: Spot repair of existing cladding and roofing including in-kind replacement of 
clapboard, shingles, slates, etc. 

 
Major: Large scale repair or replacement of cladding or roofing. Change involving 
inappropriate removal or addition of materials or building elements (i.e., removal of 
chimneys or cornice detailing; installation of architectural detail which does not have a 
historical basis); altering or demolishing building additions; spot or full re-pointing of 
masonry. Structural stabilization of the property is also considered a major alteration. 
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EXHIBIT F 
 

 

 

LANDSCAPING/OUTBUILDINGS 
Minor: Routine maintenance of outbuildings and landscape including lawn mowing, 
pruning, planting, painting, and repair. 
Major: Moving or subdividing buildings or property; altering of property; altering or 
removing significant landscape features such as gardens, vistas, walks, plantings, and 
ground disturbances affecting archaeological resources, installation of paving, or re- 
location of access driveways. 

 
WALLS/PARTITIONS 
Minor: Making fully reversible, temporary exterior changes (i.e. sealing off doors in situ, 
leaving doors and door openings fully exposed). 
Major: Creating new openings in exterior walls or permanently sealing off existing 
openings. 

 
HEATING/AIR CONDITIONING/ELECTRICAL/PLUMBING SYSTEMS 
Minor: Repair of existing systems. 
Major: Installing or upgrading systems which will result in major exterior appearance 
changes (i.e. exterior ducts, piping, ventilators, HVAC units); the removal of substantial 
quantities of original materials in the course of construction. 

 
Changes classified as Major Maintenance are not necessarily unacceptable. Under the 
Historic Preservation Restriction, such changes must be reviewed by the NPT in order 
to assess their impact on the historic integrity of the Property and Buildings. Changes to 
the Pavilion shall not be regarded as Major Maintenance unless they may result in the 
enlargement of the structure’s footprint or height. 

 
It is the responsibility of the Grantor to notify NPT in writing when any Minor 
Maintenance that is reasonably expected to materially change the appearance, 
materials, colors or workmanship from that existing prior to the maintenance or any 
Major Maintenance is contemplated. Substantial alterations identified as Major 
Maintenance may necessitate review of plans and specifications. 

 
The intent of this Historic Preservation Restriction is to enable the NPT to review 
proposed alterations and assess their impact on the integrity of the Property and the 
Buildings, and to assure that changes to the Pavilion will not expand the structure, not 
to preclude future change. NPT staff will attempt to work with the Grantor to develop 
mutually satisfactory solutions which are in the best interests of the Property. 
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EXHIBIT G 
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EXHIBIT G 
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EXHIBIT G 
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EXHIBIT G 
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EXHIBIT G 
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EXHIBIT G 
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EXHIBIT G 
 

 

 

 



KP Law, P.C.     |     Boston  •  Hyannis •  Lenox •  Northampton  •  Worcester 

September 3, 2021 Vicki S. Marsh
vmarsh@k-plaw.com 

Hon. Jason Bridges and 
Members of the Select Board 
Town & County Building 
16 Broad Street 
Nantucket, MA 02554 

Re: Historic Preservation Restriction – 79 Orange Street 

Dear Members of the Select Board: 

You have requested that I review the Historic Preservation Restriction (the “Restriction”) 
from 79 Orange LLC, a Massachusetts limited liability company (the “Grantor”) to the Nantucket 
Preservation Trust, Inc., a Massachusetts nonprofit corporation (the “Grantee”), on the property 
located at 79 Orange Street, Nantucket and the exterior of the buildings now known as the “Antone 
Sylvia Grocery Store” (the “Property”).  In conjunction with my review of the Restriction, I 
reviewed the letter from the Massachusetts Historical Commission (the “MHC”) which approved of 
the latest version of the Restriction.  Upon my review of the Restriction, it is my opinion that it is in 
acceptable form for presentation to the Select Board for your approval and determination as to 
whether the Restriction is in the public interest.  The Restriction is in substantially the same form as 
approved by MHC, except that I have made certain typographical and grammatical revisions.  

In reviewing the Restriction, I find, in my opinion, that it is an appropriate historic 
preservation restriction, which complies with the requirements of Chapter 184, §§ 31-33 of the 
General Laws.  The Restriction is a permanent restriction on the exterior of the building and the 
Property and is held by the Nantucket Preservation Trust, Inc., a non-profit Massachusetts 
corporation which is authorized to accept historic preservation restrictions pursuant to G.L. c. 184, 
§§31-33. 

I reviewed the description of the Property in the Deed to 79 Orange LLC, dated July 29, 2014 
recorded with the Nantucket County Registry of Deeds in Book 1444, Page 75 and find that the 
Property shown as Lot A on the plan of land entitled “ Division Plan of Land in Nantucket, MA, 
Prepared for 79 Orange LLC,” prepared by Blackwell & Associates, Inc. Land Surveyors, dated 
February 28, 2016 and recorded with said Deeds as Plan No. 2018-46 is a portion of the Property 
described in the Deed.   

In reviewing the current owner’s title to the Property I found that the Property is subject to a 
mortgage to the Cape Cod Five Cents Savings Bank, dated June 12, 2015, recorded with said Deeds 
in Book 1486, Page 255 (the Mortgage”).  This Mortgage would have a priority over the Restriction, 
or if foreclosed could result in a termination of the Restriction.  However, the Cape Cod Five Cents 
Savings Bank has executed a Subordination of Mortgage to the Restriction, which shall be recorded 



Hon. Jason Bridges and 
Members of the Select Board 
September 3, 2021 
Page 2 

with the Nantucket County Registry of Deeds, and which shall result in the Restriction having 
priority over the Mortgage and not being wiped out in the event of a foreclosure. Please note that I 
did not perform a full title examination of the Property. 

If I can be of further assistance to you in this matter, please do not hesitate to contact me. 

VSM/dmm 
cc: Town Manager 

Mary Bergman, Executive Director of 
  Nantucket Preservation Trust 

778298NANT/19713/0001 

Very truly yours, 

Vicki S. Marsh 



GRANT OF 
HISTORIC PRESERVATION RESTRICTION 

 
THIS HISTORIC PRESERVATION RESTRICTION is made this  day of 

  , 2021, by and between the 79 Orange LLC, a Massachusetts limited liability 
company with a mailing address of c/o 50 Cliff Road, Nantucket, Massachusetts 02554 
(hereinafter “Grantor”) and the NANTUCKET PRESERVATION TRUST, INC., a 
Massachusetts nonprofit corporation with a mailing address of Post Office Box 158, 
Nantucket, Massachusetts 02554 (hereinafter “Grantee”). 

 
WITNESSETH: 

 
WHEREAS, Grantor is the owner of that certain parcel of land, together with the 

building thereon, located in Nantucket, Nantucket County, Massachusetts, now known 
as the Antone Sylvia Grocery Store and numbered as 79 Orange Street, being the 
property described in Exhibit A, attached hereto and incorporated herein by reference 
(hereinafter the “Property”), being the same Property shown as Lot A on that certain 
map entitled “Division Plan of Land in Nantucket, MA, Prepared for 79 Orange LLC,” 
prepared by Blackwell & Associates, Inc., Land Surveyors, dated February 28, 2016 and 
recorded at the Nantucket County Registry of Deeds on Plan No. 2018-46, a copy of 
which is attached hereto and incorporated herein by reference as Exhibit B, by virtue of 
Grantor’s deed dated July 29, 2014 and recorded July 30, 2014 in Nantucket County 
Registry of Deeds in Book 1444, Page 75, said Property including the following 
structures: 

 
The Antone Sylvia Grocery Store (hereinafter “the Building”) is a one- 
storey, wood-frame commercial structure with a simple rectangular floor 
plan extended by a lean-to addition at its southwest corner. Built in 1879 
and restored in 2015-2016, the building is a notable local example of small-
scale Victorian commercial architecture that was once more common 
within the Nantucket Historic District. The Building stands near the 
sidewalk at the southwest corner of Orange and West Dover Streets on an 
irregularly shaped lot with a lawn surrounded by a capped picket fence 
(south), a narrow passage between the Building and a neighboring 
structure (west), a narrow unpaved strip of land at West Dover Street 
(north), and a narrow piece of land filled with a stoop (east). The Building 
stands on a foundation wall of rubble stone and concrete blocks, above 
which all elevations are clad with weathered wooden shingles trimmed 
with flat-stock wood, excepting the east elevation (façade) which has 
ornate Italianate style trimmings consisting of paneled pilasters, a wide 
corbeled entablature with and a deep cornice on its gabled parapet. A pre-
fabricated, wood-frame garden shed (hereinafter “Garden Shed”) 
installed on site ca. 2015 stands south of the Building 
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and constitutes a modern element that does not contribute to the 
historical significance of the Property. 

 
WHEREAS, the Property and the Building contribute to the historic setting of the 

surrounding historic district; 
 

WHEREAS, Grantee is qualified to accept historic preservation restrictions to 
protect buildings and sites historically significant for their architecture, associations 
and/or archaeology under the provisions of Mass. Gen. Laws c. 184, ss. 31, 32, and 33 
(hereinafter “the Act”)”; 

 
WHEREAS, Grantee is a publicly supported, tax-exempt, non-profit organization 

whose primary purposes include the preservation and conservation of sites, buildings, 
and objects of local, state, and national significance and is a qualifying recipient of 
qualified conservation contributions under Section 170(h) of the Internal Revenue Code 
of 1986, as amended, and the regulations thereunder (hereinafter “the Code”); 

 
WHEREAS, the Building and Property are significant for its architectural design 

and historic uses that reflect the economic, aesthetic, and cultural history of Nantucket, 
Massachusetts, and that illustrate historic design, setting, materials, and workmanship; 

 
WHEREAS, because of its architectural, historic, and cultural significance the 

Building and Property are a contributing resource within the Nantucket Historic 
District, listed in the National Register of Historic Places and as a National Historic 
Landmark on November 13, 1966, as amended on October 16, 2013, is included in the 
Nantucket Historic District established by the Town of Nantucket on June 4, 1970, is 
included in the Massachusetts State Register of Historic Places, and was designated a 
Certified Historic Structure under Section 170(h)(4)(B) of the Code on November 13, 
2017; 

 
WHEREAS, Grantor and Grantee recognize the architectural, historic, and cultural 

values (hereinafter the “preservation values”) and significance of the Building and 
Property, and have the common purpose of conserving and preserving the aforesaid 
preservation values and significance of the Building and Property; 

 
WHEREAS, the preservation values of the Building and the Property are 

documented in a set of reports, drawings, and photographs (hereinafter the “Baseline 
Documentation”) attached hereto and incorporated herein by reference, which Baseline 
Documentation the parties agree provides an accurate representation of the Building 
Property as of the effective date of this grant; 

 
WHEREAS, the Baseline Documentation shall consist of the following: (1) 

“Division Plan of Land in Nantucket, MA, Prepared for 79 Orange LLC, by Blackwell & 
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Associates, Inc., Land Surveyors, February 28, 2016” a copy of which is attached hereto 
and incorporated herein by reference as Exhibit B; (2) a set of fourteen (14) exterior 
photographs produced by Brian Pfeiffer, dated September 27, 2018, copies of which are 
attached hereto and incorporated herein by reference as Exhibit C; and (3) historical 
documentation consisting of a Massachusetts Historical Commission Inventory Form B 
of the Property, prepared by Brian Pfeiffer, dated October 30, 2018, a copy of which is 
attached hereto and incorporated herein by reference as Exhibit D, said documentation 
to be kept on file at the offices of the Grantee; 

 
WHEREAS, the grant of a preservation restriction by the Grantor to Grantee on 

the Property and the exterior of the Building will assist in preserving and maintaining 
the Property and the exterior of the Building, and its architectural, historic, and cultural 
features for the benefit of the people of the Town and County of Nantucket, 
Commonwealth of Massachusetts, and the United States of America; and 

 
WHEREAS, to that end, Grantor desires to grant to Grantee, and Grantee desires 

to accept, a preservation restriction in perpetuity on the Property and the exterior of the 
Building pursuant to the Act. 

 
NOW, THEREFORE, in consideration of Ten ($10.00) Dollars and other good and 

valuable consideration, the receipt of which is hereby acknowledged, and pursuant to 
Section 170(h) of the Code and Mass. Gen. Laws chapter. 184, ss. 31, 32, and 33, Grantor 
does hereby voluntarily grant and convey unto the Grantee this preservation restriction 
(hereinafter “the Restriction”) in gross in perpetuity over the exterior of the Building 
and the Property. 

 
1. PURPOSE. It is the Purpose of this Restriction to assure that the 

architectural, historic, and cultural features of the Property and the exterior of the 
Building as defined herein will be retained and maintained as set forth herein forever 
substantially in their current condition for conservation and preservation purposes. To 
these ends, subject to Paragraphs 2 and 3 of this Restriction, the Property and the exterior 
of the Building will be retained and maintained forever substantially unchanged so that 
they continue to contribute to the historical setting and significance of the Nantucket 
Historic District; and any change of the Property or the exterior of the Building that will 
significantly impair or interfere with the preservation values of the Property or the 
exterior of the Building is hereby prohibited. 

 
2. GRANTOR’S COVENANTS. 

 
2.1  Grantor’s Covenants: Covenant to Maintain. Grantor agrees at all times to 

maintain, replace, repair, and reconstruct the exterior of the Building, as hereinafter set 
forth, as necessary to preserve the exterior of the Building in substantially the same 
structural condition and state of repair as that existing on the effective date of this 
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Restriction. Grantor’s obligation to maintain shall also require that the Property’s open 
space area to the south of the Building be preserved as open space. Subject to the casualty 
provisions of Paragraphs 7 and 8 of this Restriction, this obligation to maintain shall 
require replacement, rebuilding, repair, and reconstruction of the exterior of the Building 
whenever necessary in accordance with The Secretary of the Interior’s Standards for the 
Treatment of Historical Properties with Guidelines for Preserving, Rehabilitating, Restoring and 
Reconstructing Historic Buildings (36 C.F.R. 67 and 68), as these may be amended from time 
to time (hereinafter “the Secretary’s Standards”). For the purpose of identifying 
categories of Major Maintenance requiring review and approval by Grantee and Minor 
Maintenance that, pursuant to Paragraph 6(c) hereof, does not require such review, copies 
of maintenance guidelines are attached hereto and incorporated herein by reference as 
Exhibit E and hereinafter referred to as the “Restriction Guidelines.” Grantor’s obligation 
to maintain shall be subject to the provisions of Paragraphs 3.1(f) and 6(b) hereof. 

 
2.2     Grantor’s Covenants: Prohibited Activities. The following acts or uses are 
expressly forbidden on, over, or under the Property, except as otherwise 
conditioned in this Paragraph: 

 
(a) the Building shall not be demolished, removed, or razed except as provided 

in Paragraphs 7 and 8 hereof; 
 

(b) nothing shall be erected or allowed to grow on the Property that would 
impair the visibility of the Building from Orange or West Dover Streets; 

 
(c) the dumping of ashes, trash, rubbish, or any other unsightly or offensive 

materials is prohibited on the Property; 
 

(d) the Property shall not be divided or subdivided in law or in fact, except for 
minor lot line adjustments that do not result in the creation of additional buildable lots; 
and 

 
(e) no aboveground utility transmission lines, except those reasonably 

necessary for the existing Building or made pursuant to utility easements already 
recorded, may be created on the Property. 

 
3. GRANTOR’S CONDITIONAL RIGHTS. 

 
3.1 Conditional Rights Requiring Approval by Grantee. Without the prior 

express written approval of Grantee, which approval may not be unreasonably withheld, 
but which may be subject to such reasonable conditions as Grantee in its discretion may 
determine, Grantor shall not undertake any of the following actions on the Building: 
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(a) alter the following features of the Building, subject, however, to the 
maintenance covenants of Paragraph 2.1 hereof: 

 
(1) the exterior massing, foundation walls, roof planes, and internal wood- 

frame construction, including: 
a. brick, stone and concrete-block walls of the foundation below 

and above grade; and 
b. existing roof surfaces which may be maintained with asphalt or 

wooden shingles, and wooden rake boards; 
(2) exterior architectural features of all elevations including the façade (east 

elevation) and the north, west, and south elevations; such protected 
architectural features shall include: 

a. all walls including their shingle cladding; corner boards and 
friezes; window and door cases with their flat-stock trimmings; 
all existing doors; and all existing sash; 

b. the façade storefront (east elevation), including its flush-board 
siding, paneled pilasters, and gabled parapet with corbeled 
cornice; two display windows each of which contains a large 
lower pane surmounted by three smaller panes and framed by 
half-round casings; and double doors each leaf of which contains 
a single recessed panel surmounted by a rectangular light 
together with the half-round casing that frames the doorway; and 

c. the existing front stairs that extend the length of the façade 
together with their treads, risers and landing that extends the 
length of the façade, and the wooden railing at the north end of 
the stairway; 

 
(b) erect or replace any external signs or external advertisements except: (i) such 

plaque permitted under Paragraph 12.8 of this Restriction; (ii) a sign stating 
solely the address of the Property; (iii) the sign currently affixed to the façade 
of the Building identifying the “Antone Sylvia, Grocer – 1879”; and (iv) a sign 
permitted under Paragraph 6(b); 

 
(c) make permanent substantial topographical changes, nor remove or replace the 

capped picket fence along the Orange Street side of the property; 
 

(d) construct additional service structures, or enlarge or re-configure existing 
service structures or paving; 

 
(e) change the use of the Building and the Property to any use which Grantee 

reasonably determines would conflict with the Purpose of the Restriction; and 
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(f) conduct activities identified as Major Maintenance and Minor Maintenance in 
the Restriction Guidelines that reasonably may be expected to make material 
changes in the exterior appearance, materials, or workmanship of the protected 
features of the Building, except as otherwise provided herein. 

 
3.2 Archaeological Activities. The conduct of archaeological activities, 

including without limitation survey, excavation, and artifact retrieval, may occur only 
following the submission of an archaeological field investigation plan prepared by 
Grantor and approved in writing by Grantee and the State Archaeologist of the 
Massachusetts Historical Commission (Mass. Gen. Laws, c. 9, §27C, 950 C.M.R. 70.00). 

 
3.3 Review of Grantor’s Requests for Approval. In connection with Grantee’s 

approval of the conditional rights set forth in Paragraphs 3.1 and 3.2 above, Grantor shall 
submit to Grantee two copies of information (including plans, specifications, and designs, 
and Nantucket Historic District Commission application and materials where 
appropriate) identifying the proposed activity with reasonable specificity. In connection 
therewith, Grantor shall also submit to Grantee a timetable for the proposed activity 
sufficient to permit Grantee to monitor such activity. Within forty-five (45) days of 
Grantee’s receipt of any plan or written request for approval hereunder, Grantee shall 
certify in writing that (a) it approves the plan or request, or (b) it disapproves the plan or 
request as submitted, in which case Grantee shall provide Grantor with written 
suggestions for modification or a written explanation for Grantee’s disapproval. Any 
failure by Grantee to act within forty-five (45) days of receipt of Grantor’s submission or 
resubmission of plans or requests shall be deemed to constitute approval by Grantee of 
the plan or request as submitted and to permit Grantor to undertake the proposed activity 
in accordance with the plan or request submitted so long as the request sets forth the 
provisions of this Paragraph relating to deemed approval after the passage of time, 
provided nothing herein shall be construed to permit Grantor to undertake any of the 
activities prohibited hereunder. 

 
4. STANDARDS FOR REVIEW. Grantee shall apply the Secretary’s 

Standards in exercising any authority created by this Restriction to inspect the Property 
or the exterior of the Building or to the extent necessary to inspect the interior of the 
Building for the sole purpose of evaluating any construction to or alteration, repair, 
maintenance, or reconstruction of the exterior of the Building; to review any construction, 
alteration, repair, or maintenance; or to review casualty damage or to reconstruct or 
approve reconstruction of the Building following casualty damage. 

 
5. PUBLIC ACCESS. Grantor shall not block views of the Building from the 

public right of way on Orange and West Dover Streets either by intentional planting or 
fencing; Grantor further agrees to permit Grantee to make Baseline Documentation 
available to interested members of the public at Grantee’s offices and by depositing copies 
of such Baseline Documentation in Grantee’s library. 
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6. GRANTOR’S RESERVED RIGHTS NOT REQUIRING FURTHER 
APPROVAL BY GRANTEE. Subject to the provisions of Paragraphs 2.1, 2.2, 3.1 and 
3.2 of this Restriction, the following rights, uses, and activities of or by Grantor on, over, 
or under the Property are permitted by this Restriction and by Grantee without further 
approval by Grantee: 

 
(a) the right to engage in all those activities and uses that: (i) are permitted by 

governmental statute or regulation; and (ii) are not inconsistent with the 
Purpose of this Restriction; 

 
(b) the right to maintain a signboard over the front door of the storefront of the 

same size as the existing signboard up to a maximum size of four feet (4’) in 
length and eight inches (8”) in height, bearing the business name “Flock”, and 
the right to change the name on that sign from time-to-time as business 
tenancies in the building may change; 

 
(c) the right to conduct Minor Maintenance of the Building, as such maintenance 

is defined in the Restriction Guidelines, that is not reasonably expected to make 
material changes in the exterior appearance, materials, or workmanship of the 
Building, provided such work is done strictly according to the Secretary’s 
Standards, and provided that the Grantor uses in-kind materials, applied with 
workmanship comparable to that which was used in the construction or 
application of those materials being repaired or maintained, for the purpose of 
retaining in good condition the appearance and construction of the Building. 
Changes in appearance, materials, or workmanship from that existing prior to 
the maintenance and repair require the prior approval of the Grantee in 
accordance with the provisions of Paragraph 3 of this Restriction; 

 
(d) the right to continue all manner of existing commercial and residential use and 

enjoyment of the Building and Property, including but not limited to the right 
to maintain existing paved walkways and handicapped access ramps with the 
use of same or similar surface materials; the right to maintain existing utility 
lines and plantings; the right to cut, remove, and clear grass or other vegetation, 
and the right to perform routine maintenance, landscaping, horticultural 
activities, and upkeep, consistent with the Purpose of this Restriction and 
Paragraphs 2 and 3 of this Restriction; 

 
(e) the right to renovate, update, and otherwise alter or change the interior of the 

Building provided that such renovations, updating or alterations shall not 
require the removal or alterations of the original structural timbers, trusses, 
floor beam or other structural elements; 
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(f) the right to conduct in the Building or on the Property activities that are not 
inconsistent with the protection of the preservation values of the Property and 
the exterior of the Building; and 

 
(g) the right to make such modifications to the Building as may be required by 

governmental entities to comply with local, state or federal laws, provided that 
such changes are reviewed and approved by the Grantee whose approval shall 
not be unreasonably withheld. 

 
7. CASUALTY DAMAGE OR DESTRUCTION; INSURANCE. In  the event 

that the Building or any part thereof shall be damaged or destroyed by fire, flood, 
windstorm, hurricane, earth movement, or other casualty, Grantor shall notify Grantee 
in writing within fourteen (14) days of such damage or destruction, such notification to 
include what, if any, emergency work has already been completed. Grantor shall 
undertake no repairs or reconstruction of any type, other than temporary emergency 
work to prevent further damage to the Building and to protect public safety, without 
Grantee’s prior written approval. Within thirty (30) days of the date of damage or 
destruction, if required by Grantee, Grantor at its expense shall submit to the Grantee a 
written report prepared by a qualified restoration architect and an engineer who are 
acceptable to Grantor and Grantee, which report shall include the following: 

 
(a) an assessment of the nature and extent of the damage; 

 
(b) a determination of the feasibility of the restoration of the Building and/or 

reconstruction of damaged or destroyed portions of the Building; and 
 

(c) a report of such restoration/reconstruction work necessary to return the 
Building to the condition existing as of the date hereof. 

 
8. REVIEW AFTER CASUALTY DAMAGE OR DESTRUCTION. If, after 

reviewing the report provided in Paragraph 7 above and assessing the availability of 
insurance proceeds after satisfaction of any mortgagee’s/lender’s claims under 
Paragraph 9 hereof, Grantor and Grantee agree that the Purpose of the Restriction will be 
served by such restoration/reconstruction, Grantor and Grantee shall establish a 
schedule under which Grantor shall complete the restoration/reconstruction of the 
Building in accordance with plans and specifications consented to by the parties up to  at 
least the total of the casualty insurance proceeds available to Grantor. 

 
If, after reviewing the report and assessing the availability of insurance proceeds 

after satisfaction of any mortgagee’s/lender’s claims under Paragraph 9 hereof, Grantor 
and Grantee agree that restoration/reconstruction of the Property is impractical or 
impossible, or agree that the Purpose of the Restriction would not be served by such 
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restoration/reconstruction, Grantor may, with the prior written consent of the Grantee, 
alter, demolish, remove, or raze the Building, and/or construct new improvements on 
the Property. Grantor and Grantee may then agree to seek to extinguish this Restriction 
in whole or in part in accordance with the laws of the Commonwealth of Massachusetts 
and Paragraph 14 hereof. 

 
If, after reviewing the report and assessing the availability of insurance proceeds 

after satisfaction of any mortgagee’s/lender’s claims under Paragraph 9 of this 
Agreement, Grantor and Grantee are unable to agree that the Purpose of the Restriction 
will or will not be served by such restoration/reconstruction, the matter may be referred 
by either party to binding arbitration and settled in accordance with the Commonwealth 
of Massachusetts’s arbitration statute then in effect, provided however that nothing 
herein shall compel the Grantor to expend funds in excess of those received from 
insurance proceeds. 

 
9. Insurance. Grantor shall keep the Property insured by an insurance 

company rated “A” or better by Best’s as currently insured. Such insurance shall include 
Grantee’s interest and name Grantee as an additional insured. Grantor shall deliver to 
Grantee, within ten (10) business days of Grantee’s written request thereof, certificates of 
such insurance coverage; provided, however, that whenever the Property is encumbered 
with a mortgage or deed of trust, nothing contained in this Paragraph shall jeopardize 
the prior claim, if any, of the mortgagee/lender to the insurance proceeds. If the Grantor 
conveys the Property to a person or entity, then the subsequent Property owner shall be 
obligated to keep the Property insured by an insurance company rated “A” or better by 
Best’s for the guaranteed building cost against loss from perils commonly insured under 
standard fire and extended coverage policies and comprehensive general liability 
insurance against claims for personal injury, death, and property damage, such property 
damage insurance to include change in condition and building ordinance coverage, in 
form and amount sufficient to replace fully the damaged Property and Building without 
cost or expense to Grantor or contribution or coinsurance from Grantor. 

 
10. INDEMNIFICATION. Grantor hereby agrees to pay, protect, indemnify, 

hold harmless and defend at its own cost and expense, Grantee, its agents, directors, 
officers, and employees, or independent contractors from and against any and all claims, 
liabilities, expense, costs, damages, losses, and expenditures (including reasonable 
attorney’s fees and disbursements hereafter incurred) arising out of or in connection with 
injury to or death of any person as a result of the existence of this Restriction; physical 
damage to the Property; the presence or release in, on, or about the Property, at any time, 
of any substance now or hereafter defined, listed, or otherwise classified pursuant to any 
law, ordinance, or regulation as a hazardous, toxic, polluting, or contaminating 
substance; or other injury, death, or other damage occurring on or about the Property, 
unless such injury, death, or damage is caused by Grantee or any 
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agent, director, officer, employee, or independent contractor of Grantee. In the event that 
Grantor is required to indemnify Grantee pursuant to the terms of this Paragraph, the 
amount of such indemnity, until discharged, shall constitute a lien on the Property. 

 
11. TAXES. Grantor shall pay immediately, when first due and owing, all 

general taxes, special taxes, special assessments, water charges, sewer service charges, 
and other charges which may become a lien on the Property unless Grantor timely objects 
to the amount or validity of the assessment or charge and diligently prosecutes an appeal 
thereof, in which case the obligation hereunder to pay such charges shall be suspended 
for the period permitted by law for prosecuting such appeal and any applicable grace 
period following completion of such action. In place of Grantor, Grantee is hereby 
authorized, but in no event required or expected, to make or advance upon three (3) days 
prior written notice to Grantor any payment relating to taxes, assessments, water rates, 
sewer rentals and other governmental or municipality charge, fine, imposition, or lien 
asserted against the Property. Grantee may make such payment according to any bill, 
statement, or estimate procured from the appropriate public office without inquiry into 
the accuracy of such bill, statement, or assessment or into the validity of such tax, 
assessment, sale, or forfeiture. Such payment if made by Grantee shall constitute a lien 
on the Property. 

 
12. ADMINISTRATION AND ENFORCEMENT 

 
12.1. Written Notice. Any notice which either  Grantor or Grantee may desire or 

be required to give to the other party shall be in writing and shall be delivered by  one of 
the following methods – by overnight courier, postage prepaid, facsimile transmission, 
registered or certified mail with return receipt requested, or hand delivery; if to Grantor, 
then to 79 Orange Street LLC, c/o 50 Cliff Road, Nantucket, Massachusetts 02554, and if 
to Grantee, then to Nantucket Preservation Trust, Inc., at 11 Centre Street, P.O. Box 158, 
Nantucket, Massachusetts 02554 or to 508-228-1371 for facsimile transmission. 

 
Each party may change its address set forth herein by a notice to such effect to the 

other party. 
 

12.2. Evidence of Compliance. Upon request by Grantor, Grantee shall promptly 
furnish Grantor with certification that, to the best of Grantee’s knowledge, Grantor is in 
compliance with the obligations of Grantor contained herein or that otherwise evidences 
the status of this Restriction to the extent of Grantee’s knowledge thereof. 

 
12.3. Inspection. Grantee shall be permitted to conduct an annual inspection of 

the Property, including the exterior of the Building, in order to confirm Grantor’s 
compliance with this Preservation Restriction Agreement. Such inspection shall be 
conducted at reasonable times and following advance notice to the Grantor of no less 
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than ten (10) days. Grantor covenants not to withhold unreasonably its consent in 
determining dates and times for such inspections. 

 
12.4. Grantee’s Remedies. Grantee may, following thirty (30) days written notice 

to Grantor, institute suit(s) to enjoin any violation of the terms of this Restriction by ex 
parte, temporary, preliminary, and/or permanent injunction, including prohibitory 
and/or mandatory injunctive relief, and to require the restoration of the Property and 
Building to the condition and appearance that existed prior to the violation complained 
of. Grantee shall also have available all legal and other equitable remedies to enforce 
Grantor’s obligations hereunder. 

 
In the event Grantor is found to have violated any of its obligations, which 

violation has continued more than thirty (30) days after notice by the Grantee to the 
Grantor, Grantor shall reimburse Grantee for any reasonable costs or expenses incurred 
in connection with Grantee’s enforcement of the terms of this Restriction, including court 
costs and attorney’s, architectural, engineering, and expert witness fees. 

 
In the event that Grantor is required to reimburse Grantee pursuant to the terms 

of this Paragraph, the amount of such reimbursement until discharged shall constitute a 
lien on the Property. 

 
Exercise by Grantee of one remedy hereunder shall not have the effect of waiving 

or limiting any other remedy, and the failure to exercise any remedy shall not have the 
effect of waiving or limiting the use of any other remedy or the use of such remedy at any 
other time. 

 
12.5 Notice from Government Authorities. Grantor shall deliver to Grantee 

copies of any notice of violation or lien relating to the Property received by Grantor from 
any government authority within ten (10) business days of receipt by Grantor. Upon 
request by Grantee, Grantor shall promptly furnish Grantee with evidence of Grantor’s 
compliance with such notice or lien where compliance is required by law. 

 
12.6 Notice of Proposed Sale. Grantor shall promptly notify Grantee in writing 

of any proposed sale of the Property prior to sale closing. 
 

12.7 Liens. Any lien on the Property created pursuant to any Paragraph of this 
Restriction may be confirmed by judgment and foreclosed by Grantee in the same manner 
as a mechanic’s lien provided in Mass. Gen. Laws c. 254, §5, except that no lien created 
pursuant to this Restriction shall jeopardize the priority of any recorded lien of mortgage 
or deed of trust given in connection with a promissory note secured by the Property. 
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12.8 Plaque. Grantor agrees that Grantee may provide and maintain a plaque on 
the Property, which plaque shall not exceed 6 inches by 24 inches in size, giving notice of 
the significance of the Building and the existence of this Restriction. The plaque shall be 
approved by Grantor prior to installation, such approval not to be unreasonably 
withheld. 

 
13. BINDING EFFECT; ASSIGNMENT. 

 
13.1 Runs with the Land. Except as provided in Paragraphs 8 and 14, the 

obligations imposed by this Restriction shall be effective in perpetuity and shall be 
deemed to run as a binding servitude with the Building and Property. This Restriction 
shall extend to and be binding upon Grantor and Grantee, their respective successors in 
interest, and all persons hereafter claiming by, under, or through Grantor and Grantee, 
and the words “Grantor” and “Grantee” when used herein shall include all such persons. 
Any right, title, or interest herein granted to Grantee also shall be deemed granted to each 
successor and assign of Grantee and each such following successor and assign thereof, 
and the word “Grantee” shall include all such successors and assigns. 

 
Anything contained herein to the contrary notwithstanding, an owner of the 

Building and the Property shall have no obligation pursuant to this instrument when 
such owner shall cease to have any ownership interest in the Building and the Property 
by reason of a bona fide transfer. The restrictions, stipulations, and covenants contained in 
this Restriction shall be included by Grantor, by express reference, in any subsequent 
deed or other legal instrument by which Grantor divests itself of the fee simple title to or 
any lesser estate in the Building and the Property or any part hereof, including by way of 
example and not limitation, a lease of all or a portion of the Property, but excluding any 
lease with a term of fewer than one hundred twenty (120) days. 

 
13.2 Assignment. Grantee may convey, assign, or transfer this Restriction to a 

unit of federal, state, or local government or to a similar local, state, or national 
organization that is a “qualified organization” under Section 170(h) of the Code and that 
qualifies under the Act as an eligible donee whose purposes, inter alia, are to promote 
preservation of buildings and sites historically significant for their architecture, 
associations, and/or archaeology, provided than any such conveyance, assignment, or 
transfer requires that the Purpose for which the Restriction was granted will continue to 
be carried out as a condition of the transfer. 

 
13.3. Recording and Effective Date. Grantee shall do and perform at its own cost 

all acts necessary to the prompt recording of this instrument in the land records of the 
County of Nantucket. Grantor and Grantee intend that the restrictions arising under this 
Restriction take effect on the day and year this instrument is recorded in the land records 
of the County of Nantucket. 
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14. PERCENTAGE INTERESTS; EXTINGUISHMENT 
 

14.1 Percentage Interests. For purposes of allocating proceeds pursuant to 
paragraphs 14.2 and 14.3, Grantor and Grantee stipulate that as of the date of this 
Restriction, Grantor and Grantee are each vested with real property interests in the 
Property and that such interests have a stipulated percentage interest in the fair market 
value of the Property and the Building. Said percentage interests shall be determined 
by the ratio of the value of the Restriction on the effective date of this Restriction to the 
value of the Property and the Building, without deduction for the value of the 
Restriction, on the effective date of this Restriction. The values on the effective date of 
the Restriction shall be those values used to calculate the deduction for federal income 
tax purposes allowable by reason of this grant, pursuant to Section 170(h) of the Code. 
The parties shall include the ratio of those values with the Baseline Documentation (on 
file with Grantor and Grantee) and shall amend such values, if necessary, to reflect any 
final determination thereof by the Internal Revenue Service or court of competent 
jurisdiction. For purposes of this paragraph, the ratio of the value of the Restriction to 
the value of the Property unencumbered by the Restriction shall remain constant, and 
the percentage interest of Grantor and Grantee in the fair market value of the Property 
thereby determinable shall remain constant, except that the value of any improvements 
made by Grantor after the effective date of this Restriction is reserved to Grantor. 

 
14.2 Extinguishment. Grantor and Grantee hereby recognize that circumstances 

may arise that may make impossible the continued ownership or use of the Property 
and the Building in a manner consistent with the Purpose of this Restriction and 
necessitate extinguishment of the Restriction. Such circumstances may include, but are 
not limited to, partial or total destruction of the Building resulting from casualty. 
Extinguishment must be the result of a judicial proceeding in a court of competent 
jurisdiction and shall meet the requirements of the Act for extinguishment, including 
approvals by both the Town of Nantucket and the Massachusetts Historical 
Commission following public hearings to determine that such extinguishment is in the 
public interest. Unless otherwise required by applicable law at the time, in the event of 
any sale of all or a portion of the Property (or of any other property received in 
connection with an exchange or involuntary conversion of the Property) after such 
termination or extinguishment, and after the satisfaction of prior claims and any costs 
or expenses associated with such sale, Grantor and Grantee shall share in any net 
proceeds resulting from such sale in accordance with their respective percentage 
interests in the fair market value of the Property, as such interests are determined under 
the provisions of paragraph 14.1, adjusted, if necessary, to reflect partial termination or 
extinguishment of this Restriction. All such proceeds received by Grantee shall be used 
by Grantee in a manner consistent with Grantee’s primary purposes.  Net proceeds 
shall also include, without limitation, net insurance proceeds. 
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In the event of extinguishment, the provisions of this paragraph shall survive 
extinguishment and shall constitute a lien on the Property. 

 
14.3 Condemnation. If all or any part of the Property is taken under the power 

of eminent domain by public, corporate, or other authority, or otherwise acquired by 
such authority through a purchase in lieu of a taking, Grantor and Grantee shall join in 
appropriate proceedings at the time of such taking to recover the full value of those 
interests in the Property that are subject to the taking and all incidental and direct 
damages resulting from the taking. After the satisfaction of prior claims and net 
expenses reasonably incurred by Grantor and Grantee in connection with such taking, 
Grantor and Grantee shall be respectively entitled to compensation from the balance of 
the recovered proceeds in conformity with the provisions of paragraphs 14.1 and 14.2 
unless otherwise provided by law. 

 
15. CONDEMNATION. If all or any part of the Property is taken under the 

power of eminent domain by public, corporate, or other authority, or otherwise acquired 
by such authority through a purchase in lieu of a taking, Grantor and Grantee shall join 
in appropriate proceedings at the time of such taking to recover the full value of those 
interests in the Property that are subject to the taking and all incidental and direct 
damages resulting from the taking. All expenses reasonably incurred by Grantor and 
Grantee in connection with such taking shall be paid out of the recovered proceeds; and 
the net proceeds shall be paid to Grantor unless otherwise ordered by a court or other 
government authority of competent jurisdiction. 

 
16. INTERPRETATION. The following provisions shall govern the 

effectiveness, interpretation, and duration of the Restriction. 
 

(a) Any rule of strict construction designed to limit the breadth of restrictions 
on alienation or use of the Building and the Property shall not apply in the construction 
or interpretation of this Restriction, and this instrument shall be interpreted broadly to 
effect its Purpose and the transfer of rights and the restrictions on use herein contained. 

 
(b) This instrument may be executed in two counterparts, one of which may be 

retained by the Grantor, and the other, after recording, to be retained by the Grantee. In 
the event of any discrepancy between the counterparts produced, the recorded 
counterpart shall in all cases govern. In the event of any discrepancy between two copies 
of any documentation retained by the parties, the copy retained by Grantee shall control. 

 
(c) This instrument is made pursuant to the provisions of the Act, but the 

invalidity of the Act or any part thereof shall not affect the validity and enforceability of 
this Restriction according to its terms, it being the intent of the parties to agree and to 
bind themselves, their successors, and their assigns in perpetuity to each term of this 
instrument whether this instrument be enforceable by reason of any statute, common 
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law, or private agreement in existence either now or hereafter. The invalidity or 
unenforceability of any provision of this instrument shall not affect the validity or 
enforceability of any other provision of this instrument or any ancillary or supplementary 
agreement relating to the subject matter thereof. 

 
(d) Nothing contained herein shall be interpreted to authorize or permit 

Grantor to violate any ordinance or regulation relating to building materials, construction 
methods, or use. In the event of any conflict between any such ordinance or regulation 
and the terms hereof, Grantor promptly shall notify Grantee of such conflict and shall 
cooperate with Grantee and the applicable governmental entity to accommodate the 
purposes of both this Restriction and such ordinance or regulation. 

 
(e) To the extent that Grantor owns or is entitled to development rights which 

may exist now or at some time hereafter by reason of the fact that under any applicable 
zoning or similar ordinance the Property may be developed to use more intensive (in 
terms of height, bulk, or other objective criteria related by such ordinances) than the 
Property and Building are devoted as of the date hereof, such development rights shall 
not be exercisable on, above, or below the Property and the Building during the term of 
the Restriction, nor shall they be transferred to any adjacent parcel and exercised in a 
manner that would interfere with the Purpose of the Restriction. 

 
17. AMENDMENT. If circumstances arise under which an amendment to or 

modification of this Restriction would be appropriate, Grantor and Grantee may by 
mutual written agreement jointly amend this Restriction, provided that no amendment 
shall be made that will adversely affect the qualification of the Restriction or the status of 
Grantee under any applicable laws, including Section 501(c) (3) of the Code and the laws 
of the Commonwealth of Massachusetts. Any such amendment shall be consistent with 
the protection of the preservation values of the Property and the Purpose of this 
Restriction; shall not affect its perpetual duration; shall not permit additional 
development on the Property other than the development permitted by this Restriction 
on its effective date; shall not permit any private inurement to any person or entity; and 
shall not adversely impact the overall architectural, historic, and open space values 
protected by this Restriction. Any such amendment shall be effective when the 
requirements of the Act with respect to amendments have been met and the amendment 
is recorded in the land records of the County of Nantucket. Nothing in this paragraph 
shall require Grantor or Grantee to agree to any amendment or to consult or negotiate 
regarding any amendment. 

 
18. COMPLIANCE WITH BUILDING LAWS. Grantor and Grantee 

recognize that there may be circumstances where alterations are required to be made to 
the exterior of the Building in order to comply with local, state, and/or federal 
ordinances and laws which might otherwise not be permissible under this Restriction 
without Grantee’s approval. In such event, Grantor agrees to notify Grantee in writing 
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of such requirement and, if requested by Grantee within forty-five (45) days of such 
notification, to cooperate with Grantee in seeking a variance or waiver from such 
requirement or a modification of such requirement to mitigate any adverse effect of such 
compliance. 

 
19. SUBORDINATION OF PRIOR LIENS. Grantor represents and warrants to 

Grantee that the Property is not subject to any mortgages, liens, or leases prior in right to 
this Restriction other than the following: Mortgage granted by 79 Orange, LLC to The 
Cape Cod Five Cents Savings Bank, recorded with the Nantucket Registry of Deeds in 
Book 1486, Page255. 

 
Kate W. Weld, Vice President of The Cape Cod Five Cents Savings Bank 

has subordinated The Cape Cod Five Cents Savings Bank mortgage to this Restriction 
with the Assent attached hereto and recorded herewith as Exhibit A-1. Grantor agrees 
not to enter into or permit other mortgages, liens or leases affecting the Property prior 
in right to this Restriction. 

 
THIS RESTRICTION reflects the entire agreement of Grantor and Grantee. Any prior or 
simultaneous correspondence, understandings, agreements, and representations are null 
and void upon execution hereof, unless set out in this instrument. 
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TO HAVE AND TO HOLD, the said Historic Preservation Restriction, unto the 
said Grantee and its successors and permitted assigns forever. This HISTORIC 
PRESERVATION RESTRICTION may be executed in two counterparts and by each party 
on a separate counterpart, each of which when so executed and delivered shall be an 
original, but both of which together shall constitute one instrument. 

 
EXECUTED and SEALED on  , 2021. 

 
GRANTOR 

 
79 Orange LLC 

 

BY:    
Sheila C. Fee, Manager 

 

GRANTEE 
 

Nantucket Preservation Trust, Inc. 
 

BY:    
Alison Potts Groenstein, President 

 

BY:    
Bill Moore, Treasurer 



18  

 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

Nantucket, ss. 
 

On this         day of  , 2021, before me, the undersigned notary public, 
personally appeared Sheila C. Fee, proved to me through satisfactory evidence of 
identification, which was   , to be the person whose name is 
signed on the preceding or attached document, and who acknowledged to me that she 
signed it voluntarily for its stated purpose in her capacity as Manager of 79 Orange LLC. 

 
 
 

Notary Public 
My Commission Expires: 

 
 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 
 

Nantucket, ss. 
 

On this         day of  , 2021, before me, the undersigned notary public, 
personally appeared the above-named Alison Potts Groenstein, proved to me through 
satisfactory evidence of identification, which was   , to be the person 
whose name is signed on the preceding or attached document, and who acknowledged 
to me that she signed it voluntarily for its stated purpose in her capacity as President of 
the Nantucket Preservation Trust, Inc., a nonprofit corporation. 

 
 
 

Notary Public 
My Commission Expires: 
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COMMONWEALTH OF MASSACHUSETTS 
 
 

Nantucket, ss. 
 

On this         day of  , 2021, before me, the undersigned notary public, 
personally appeared the above-named Bill Moore, proved to me through satisfactory 
evidence of identification, which was   , to be the person whose 
name is signed on the preceding or attached document, and who acknowledged to me 
that he signed it voluntarily for its stated purpose in his capacity as Treasurer of the 
Nantucket Preservation Trust, Inc., a nonprofit corporation. 

 
 
 

Notary Public 
My Commission Expires: 
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APPROVAL BY SELECT BOARD OF THE TOWN OF NANTUCKET 
 

We, the undersigned members of the Select Board of the Town of Nantucket, 
Massachusetts, hereby certify that at a meeting held on  , 
2021, the Select Board voted to approve the foregoing Grant of Preservation Restriction 
by 79 Orange LLC to the Nantucket Preservation Trust, pursuant to Massachusetts 
General Laws, Chapter 184, Section 32, as being in the public interest. 

 
Select Board of the 
Town of Nantucket 

 
 

Jason Bridges, Chair Kristie L. Ferrantella, Vice Chair 
 
  Recused    
Matt Fee  Dawn E. Hill Holdgate 

 
 

Melissa K. Murphy 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

NANTUCKET, ss. 
 
On this  day of  , 2021, before me, the undersigned notary 
public, personally appeared Dawn E. Hill Holdgate, proved to me through satisfactory 
evidence of identification, which was personal knowledge of the undersigned, to be 
the person whose name is signed on the preceding document, and acknowledged to 
me that she signed it voluntarily for its stated purpose, as a member of the Select 
Board of the Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 
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COMMONWEALTH OF MASSACHUSETTS 
 

NANTUCKET, ss. 
 
On this  day of  , 2021, before me, the undersigned notary 
public, personally appeared Jason Bridges, proved to me through satisfactory evidence 
of identification, which was personal knowledge of the undersigned, to be the person 
whose name is signed on the preceding document, and acknowledged to me that he 
signed it voluntarily for its stated purpose, as a member of the Select Board of the 
Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 
 
 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

NANTUCKET, ss. 
 
On this  day of  , 2021, before me, the undersigned notary 
public, personally appeared Kristie L. Ferrantella, proved to me through satisfactory 
evidence of identification, which was personal knowledge of the undersigned, to be 
the person whose name is signed on the preceding document, and acknowledged to 
me that she signed it voluntarily for its stated purpose, as a member of the Select 
Board of the Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 
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COMMONWEALTH OF MASSACHUSETTS 
 

NANTUCKET, ss. 
 
On this  day of  , 2021, before me, the undersigned notary 
public, personally appeared Melissa K. Murphy, proved to me through satisfactory 
evidence of identification, which was personal knowledge of the undersigned, to be 
the person whose name is signed on the preceding document, and acknowledged to 
me that she signed it voluntarily for its stated purpose, as a member of the Select 
Board of the Town of Nantucket. 

 
 
 

Notary Public 
 

My Commission Expires: 
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APPROVAL BY MASSACHUSETTS HISTORICAL COMMISSION 
COMMONWEALTH OF MASSACHUSETTS 

 
 

The undersigned Executive Director and Clerk of the Massachusetts Historical 
Commission hereby certifies that the foregoing preservation restriction has been 
approved pursuant to Mass. Gen. Laws c. 184, §32. 

 
 
 
 
 
 

Brona Simon 
Executive Director and Clerk 
Massachusetts Historical Commission 

 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 
  ,ss. 

 
 

On  this           day of  , 2021, before me, the undersigned notary 
public, personally appeared Brona Simon, proved to me through satisfactory evidence of  
identification, which was   , to be the person whose name is 
signed on the preceding or attached document, and acknowledged to me that she signed 
it in her capacity as Executive Director and Clerk of the Massachusetts Historical 
Commission for its stated purposes. 

 
 
 
 

Notary Public 
 

My Commission Expires   
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SCHEDULE OF EXHIBITS 
 
 

A. Legal Description 
 
A-1. Subordination of Mortgage 

 
B. Division Plan of Land in Nantucket, MA – Prepared for 79 Orange LLC, dated 

February 28, 2016, Blackwell & Associates, Inc., Surveyors, recorded at the 
Nantucket County Registry of Deeds on Plan No. 2018-46. 

 
C. Documentary Photographs of the Building 

 
D. Massachusetts Historical Commission – Survey Form B 

 
E. Restriction Guidelines 
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EXHIBIT A 
 

Legal Description 
 
 

That certain parcel of land, together with the buildings thereon, located in Nantucket, 
Nantucket County, Massachusetts, now known and numbered as 79 Orange Street: 

 
Beginning at a point in the Westerly line of Orange Street that is South 39 degrees 12 
minutes and 15 seconds East, 55.34’ from the intersection of Orange Street and West 
Dover Street, said point being a rebar monument at the point of beginning. 

 
Thence, South 55 degrees 01 minutes and 12 seconds West, a distance of 29.33’ to a drill 
hole in a concrete monument. 

 
Thence, North 34 degrees 58 minutes and 48 seconds West, a distance of 14.34’ to a drill 
hole in a concrete monument. 

 
Thence, South 55 degrees 01 minutes and 12 seconds West, a distance of 39.78’. 

 
Thence, North 28 degrees 16 minutes and 27 seconds West, a distance of 38.43’. 

 
Thence, North 33 degrees 43 minutes 46 seconds West, a distance of 15.78’ to a point in 
the Southerly line of West Dover Street. 

 
Thence along the southerly line of West Dover Street, North 67 degrees 17 minutes and 
39 seconds East, a distance of 61.61’ to the intersection of Orange Street and West Dover 
Street. 

 
Thence along the Westerly line of Orange Street, South 39 degrees 12 minutes and 15 
seconds East, a distance of 55.34’ to the point of beginning. 

 
Being Lot A shown on a plan titled “Division Plan Of Land” dated February 28, 2016. 
Prepared by Blackwell & Associates, Inc. 

 
For title, see deed recorded with Nantucket County Registry of Deeds in Book 1444, Page 
75. 
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EXHIBIT A-1 
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EXHIBIT A-1 
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EXHIBIT B 
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Photo #1 – façade (east elevation) 
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Photo #2 – east property line showing capped picket fence and façade 
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Photo #3 – east elevation (façade) 



EXHIBIT C 

32 

 

 

 

 
 

Photo #4–  north elevation 
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EXHIBIT C 
 

 

 

 
 
 

Photo #5– north elevation – door & stoop 
 
 
 

 
Photo #6 – west elevation 
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EXHIBIT C 
 

 

 
 
 
 
 
 

 
 
 

Photo #7– west elevation – entry with screen door closed 
 
 
 
 

 
Photo #8 – west elevation - entry 
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Photo #9– south elevation 

Photo #10 – south elevation - entry 
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Photo #11 – south elevation and partial east elevation (photo left) 
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Photo #12 – south yard showing lawn and capped picket fence on Orange Street 
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Photo #13 – garden shed – north and west elevations 
 
 
 
 

 

Photo #14 – garden shed – north and east elevations 



EXHIBIT D 

39 

 

 

 

 



EXHIBIT D 

40 

 

 

 



EXHIBIT D 

41 

 

 

 



EXHIBIT D 

42 

 

 

 

 



43 

 

 

EXHIBIT E 
 

PRESERVATION GUIDELINES 
 

The purpose of these Preservation Guidelines is to clarify the terms of this 
Historic Preservation Restriction that deal with maintenance and alteration to the 
Building. Under Paragraph 3, prior permission from the Nantucket Preservation Trust 
(NPT) is required for any Minor Maintenance that is reasonably expected to materially 
change the appearance, materials, or workmanship from that existing prior to the 
maintenance and for any Major Maintenance. Minor Maintenance that is part of 
ordinary maintenance and repair and does not materially change the appearance, 
materials, colors or workmanship from that existing prior to the maintenance does not 
require NPT review and approval. 

 
In an effort to explain what constitutes Minor Maintenance and Major 

Maintenance, the following list is provided. The list is by no means comprehensive. It 
is a sampling of common structural alterations. 

 
PAINT 
Minor: Exterior hand scraping and repainting of non-decorative and non-significant 
surfaces as part of periodic maintenance. 
Major: Painting or fully stripping decorative surfaces or distinctive stylistic features, 
including ornamental woodwork and trim. 

 
WINDOWS AND DOORS 
Minor: Regular maintenance including caulking, painting, and necessary reglazing. 
Repair or in-kind replacement of existing individual decayed window parts. 
Major: Wholesale replacement of units; change in fenestration or materials; alteration of 
profile or setback of windows. The addition of storm windows is also considered a 
major change; however, with notification it is commonly acceptable. 

 
EXTERIOR 
Minor: Spot repair of existing cladding and roofing including in-kind replacement of 
clapboard, shingles, slates, etc. 
Major: Large scale repair or replacement of cladding or roofing. Change involving 
inappropriate removal or addition of materials or building elements (i.e., removal of 
cornice detailing; installation of architectural detail which does not have a historical 
basis); altering or demolishing building additions; spot repointing of masonry. 
Structural stabilization of the property is also considered a major alteration. 

 
LANDSCAPING/OUTBUILDINGS 
Minor: Routine maintenance of outbuildings and landscape including lawn mowing, 
pruning, planting, painting, and repair. 
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Major: Moving or subdividing buildings or property; altering of property; altering or 
removing significant landscape features such as gardens, vistas, walks, plantings, and 
ground disturbances affecting archaeological resources. 

 
WALLS 
Minor: Making fully reversible changes (i.e. sealing off doors in situ, leaving doors and 
door openings fully exposed) to the spatial arrangement of a non-significant portion of 
the building. 
Major: Creating new openings in walls or permanently sealing off existing openings; 
adding permanent partitions which obscure significant original room arrangement; 
demolishing existing walls; removing or altering stylistic features; altering primary 
staircases. 

 
Changes classified as Major Maintenance are not necessarily unacceptable. Under the 
Historic Preservation Restriction such changes must be reviewed by the NPT in order to 
assess their impact on the historic integrity of the Property, Building, and other 
structures. 

 
It is the responsibility of the Grantor to notify NPT in writing when any Minor 
Maintenance that is reasonably expected to materially change the appearance, 
materials, colors or workmanship from that existing prior to the maintenance or any 
Major Maintenance is contemplated. Substantial alterations may necessitate review of 
plans and specifications. 

 
The intent of this Historic Preservation Restriction is to enable the NPT to review 
proposed alterations and assess their impact on the integrity of the Property, the 
Building, and other structures, not to preclude future change. NPT staff will attempt 
to work with the Grantor to develop mutually satisfactory solutions which are in the 
best interests of the Property. 



 

      Agenda Item Summary  
 

 

 
 
Staff 
Erika Mooney, Operations Administrator 

Subject 
Re-execution of Conservation Restriction - 16 Medouie Creek Road 

Executive Summary 
At its January 8, 2020 meeting, the Select Board voted to approve and execute a Conservation 
Restriction (“CR”) on a 4.6-acre parcel at Medouie Creek granted by Water’s Edge Nominee Trust to the 
Nantucket Land Council (“NLC”) to maintain the property in its current condition for conservation 
purposes in perpetuity. The NLC recently contacted the Town to inform us that there were delays and 
the final executed copy was not submitted to the Secretary of the Executive Office of Energy and 
Environmental Affairs for final approval within the required 12-month timeframe. No changes have been 
made to the document, and the state has asked that NLC seek updated signatures. 

Staff Recommendation 
For the Board to re-execute the CR and find that the CR is in the public interest. 

Background/Discussion 
This restriction has been approved by the Commonwealth in a letter dated December 10, 2019 pursuant 
to the Massachusetts Endangered Species Act (MESA) under the National Heritage and Endangered 
Species Program (NHESP) as the entire parcel falls within an area designated as a “Priority Habitat for 
State Protected Rare Species”. The land under the CR contains sandplain grassland and preserves the 
coastal area and wetland resources. The majority of the site lies within the 100-year flood plain of Polpis 
Harbor so that the undisturbed environment will provide for groundwater recharge and protect the 
wetland resource area.  

Impact: Environmental ☐ Fiscal ☐  Community☐   Other☐ 
N/A 

Board/Commission Recommendation 
N/A 

Public Outreach 
N/A 

Connection to Existing Applicable Plan (i.e. Strategic Plan, Master Plan, etc.) 
Fits under the Open Space and Recreational plan goals of the Town’s 2009 Master Plan.  

Agenda Item # X. 2. 
Date 9/8/2021 



 

Attachments 
CR and Town Counsel opinion letter from 1/8/2020 
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Grantor:  Kevin F. Dale, Successor Trustee of Water’s Edge Nominee Trust 
Grantee:  Nantucket Land Council, Inc. 
Property Address: 16 Medouie Creek Road, Nantucket, Massachusetts 02554  
Title Reference: Lot L, Land Court Plan No. 6283-F, Certificate of Title No. 23898, 
   Nantucket Registry District of the Land Court 
 
 

CONSERVATION RESTRICTION 
 
 

I, KEVIN F. DALE, SUCCESSOR TRUSTEE OF WATER’S EDGE NOMINEE 
TRUST, u/d/t dated March 11, 2011 and registered as Document No. 133903 at the Nantucket 
Registry District of the Land Court, with an address of P.O. Box 659, Nantucket, Massachusetts 
02554, being the sole owner, for its successors and assigns (“Grantor”), acting pursuant to 
Sections 31, 32, and 33 of Chapter 184 of the Massachusetts General Laws, hereby grants WITH 
QUITCLAIM COVENANTS to  the NANTUCKET LAND COUNCIL, INC., a not –for- profit 
corporation whose purposes include conservation of land in Nantucket, Massachusetts, with its 
offices located at 6 Ash Lane Nantucket, Massachusetts 02554,  its permitted successors and 
assigns (“Grantee”), in perpetuity and exclusively for conservation purposes, for nominal 
consideration, the following Conservation Restriction on a 4.6-acre portion of a parcel of land 
located in the Town of Nantucket, Massachusetts shown as Lot L on Land Court Plan No. 6283-
F filed with Certificate of Title No. 2992 at the Nantucket Registry District of the Land Court 
(“Premises”), more particularly shown as the Conservation Restriction Area on a plan entitled 
“Conservation Restriction Plan in Nantucket, MA Prepared for Water’s Edge Nominee Trust,” 
Prepared by Blackwell & Associates, Inc. dated January 8, 2015, a reduced copy of which is 
attached hereto as Exhibit “A”.   For Grantor’s title, see Certificate of Title No. 23898 filed with 
the Nantucket Registry District of the Land Court.  
 
I. PURPOSES: 
 
This Conservation Restriction is defined in and authorized by Sections 31-33 of Chapter 184 of 
the General Laws and otherwise by law.  The purpose of this Conservation Restriction is to 
assure that the Premises will be maintained in its current condition as set forth in the Baseline 
Documentation Report & Survey (“Baseline Report”) in perpetuity and for conservation 
purposes, in a natural, scenic and undeveloped condition, and to prevent any use or change that 
would materially impair or interfere with its conservation and preservation values.   
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This Conservation Restriction is granted pursuant to and in accordance with the Massachusetts 
Endangered Species Act (MESA) (M.G.L. c. 131A) and its implementing regulations (321 CMR 
10.00) and requirements set forth in a letter issued by the Commonwealth of Massachusetts 
Division of Fisheries and Wildlife acting through the Natural Heritage and Endangered Species 
Program (“NHESP” or “Division”); NHESP Tracking No. 11-30084,  dated February 6, 2012 
and July 26, 2013, that conditioned the project to avoid a prohibited  Take of the Northern 
Harrier (Circus cyaneus), and attached hereto as Exhibit “B” and incorporated herein by this 
reference (“Letter”). 
 

A.   Wildlife & Habitat Protection. The entire Premises falls within an area designated as 
“Priority Habitat for State-Protected Rare Species” by NHESP. The Premises also 
provide a unique natural habitat for a wide variety of plant and animal species. The 
Premises is comprised of sandplain grassland characterized by NHESP as critically 
imperiled in Massachusetts, with a mixed coastal shrub understory, a pond edge and 
pond ecosystem all which provide unique foraging and nesting habitat for bird, 
mammal and insect species.   

   
B.   Nearby Natural Areas.  The Premises is located in a coastal area consisting of 

Coastal Bank vegetation and Vegetated Wetland species and is varied in plant 
community types and edge habitats which have generally been transitioning from a 
sandplain grassland to a more overgrown brushy community. The area provides 
wetland habitat for native wildlife and plant species and communities, including many 
species of native plants, mammals, birds, reptiles, amphibians, and invertebrates. The 
preservation of this coastal area and wetland resources on the Premises will protect 
these habitats.  
 
The Premises is located north of Polpis Harbor and is adjacent to land protected by the 
Nantucket Conservation Foundation.   

   
C.   Scenic Landscape Preservation.  The Premises comprises part of a scenic landscape 

associated with a natural, undisturbed environment. The open space conservation land 
protected under this Conservation Restriction is an important public resource. The 
preservation of the approximately 4.5-acre Premises, by prohibiting significant 
alterations to the natural character thereof, will further protect and enhance the area’s 
scenic and open space attributes and the recreational, human enjoyment, and 
ecological value of the conservation land and open space in the immediate vicinity of 
the Premises.  

   
D.   Flood Plain Protection. The majority of the Premises lies within the 100-year 

floodplain of Polpis Harbor.  The protection of this floodplain will ensure the 
continued availability of this flood storage during major storm events. 
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E.   Water Quality Protection.  Preserving the natural, undisturbed environment will 
provide for groundwater recharge and protect wetland resource areas. The Premises 
are located on Nantucket Island which has a United States Environmental Protection 
Agency designated sole source aquifer for the use of its inhabitants. Protection of the 
Premises will further protect the water quality of the aquifer and surrounding wells. 
Protection of the premises will also reduce nutrient and pollutant leaching and runoff 
which will protect the down gradient water body of Nantucket Harbor, which abuts the 
property on several sides.  

   
F.   Furtherance of Government Policy. Preservation of the Premises complies with the 

clearly delineated conservation policy expressed in Nantucket’s Master Plan, adopted 
by Nantucket’s voters at the Annual Town Meeting in April 2009, which states in the 
Town of Nantucket 2007 Open Space and Recreation Plan as Goal/Objectives 1C: 
“The town should encourage the use of creative regulatory and non-regulatory land 
protection tools such as conservation restrictions, tax abatements, gifts and zoning 
measures.” It further complies with the The Nantucket Comprehensive Community 
Plan (NCCP), including the following objectives therein: Objective 4.1, “To 
aggressively acquire land and conservation restrictions to protect natural ecosystems;” 
Objective 4.2, “To encourage land management activities by the Land Bank and 
nonprofit entities to provide permanent resource protection;” 
 
Preservation of the Premises as open space is further pursuant to clearly delineated 
governmental conservation policy in accordance with "Nantucket's Goals and 
Objectives for Balanced Growth" which was adopted in November 1990 by Town 
Meeting and states as Objective A-1: "To identify and acquire critical open spaces 
through outright ownership or by less-than-fee means, such as conservation 
restrictions, scenic easements, and the purchase of development rights, in order to 
complete the Island's open space network.”  

 
These conservation values and other current conditions of the Premises and public benefits of 
this Conservation Restriction are described in more detail in the Baseline Report to be kept on 
file at the office of the Grantee and incorporated herein by this reference.  Grantor and Grantee 
agree that this Baseline Report provides an accurate representation of the current condition of the 
Premises as of the date of this Conservation Restriction, and is intended to serve as an objective 
information baseline for subsequent monitoring of compliance with the terms of this 
Conservation Restriction as described herein.  Notwithstanding the foregoing, the parties may 
utilize any evidence of the condition of the Premises at the time of this grant other than the 
Baseline Report, should the Baseline Report be unavailable or if it does not adequately address 
the issues presented.  
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II. PROHIBITED ACTS AND USES, EXCEPTIONS THERETO, AND PERMITTED 
USES 
 
 A. PROHIBITED ACTS AND USES 
 
            Subject to the exceptions set forth herein, the Grantor will neither perform nor allow 
others to perform the following acts and uses which are prohibited on, above, and below the 
Premises: 
 

1. Constructing, placing or allowing to remain any temporary or permanent building, tennis 
court, landing strip, mobile home, swimming pool, asphalt or concrete pavement, sign, 
fence, billboard or other advertising display, antenna, utility pole, tower, conduit, line or 
other temporary or permanent structure or facility on, above or under the Premises; 

2. Mining, excavating, dredging or removing from the Premises of soil, loam, peat, gravel, 
sand, rock or other mineral resource or natural deposit or otherwise make topographical 
changes to the area; 

3. Placing, filling, storing or dumping on the Premises of soil, refuse, trash, vehicle bodies 
or parts, rubbish, debris, junk, waste or other substance or material whatsoever or the 
installation of underground storage tanks; 

4. Cutting, removing or otherwise destroying trees, grasses or other vegetation; 
5. Activities detrimental to drainage, flood control, water conservation, water quality, 

erosion control, soil conservation, wildlife habitat, or archaeological conservation; 
6. Using, parking, storing, maintaining, and operating of snowmobiles, motorcycles, 

mopeds, all-terrain vehicles, bicycles, trail bikes, or any other motorized or non-
motorized vehicles of any kind, except for vehicles necessary for public safety (i.e., fire, 
police, ambulance, other government officials) in carrying out their lawful duties; 

7. Disrupting, removing, or destructing the stone walls or granite fence posts on the 
Premises; 

8. Conveying of a part or portion of the Premises alone, or division or subdivision of the 
Premises (as compared to conveyance of the Premises in its entirety which shall be 
permitted), and no portion of the Premises may be used towards further building or 
development requirements on this or any other parcel, it being acknowledged by the 
Grantor and Grantee that this Conservation Restriction is required as a condition of the 
Letter. 

9. Using the Premises for business, residential or industrial use, or for more than a de 
minimus commercial recreation. 

10.  Any other use of the Premises or activity which is inconsistent with the purpose of this 
Conservation Restriction or which would impair its conservation values. 
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B. RESERVED RIGHTS AND EXCEPTIONS TO OTHERWISE PROHIBITED ACTS AND USES 
 
 The Grantor reserves the right to conduct or permit the following activities and uses on 
the Premises, but only if such uses and activities do not materially impair the conservation values 
or purpose of this Conservation Restriction or other significant conservation values: 
 

1. Septic System: The installation, maintenance, repair and replacement of a septic system 
in the location as shown on Exhibit A, not to exceed a footprint of 12,900 square feet, to 
serve only the structures on the unrestricted portion of the Grantor’s property abutting the 
Premises.  Installation and/or replacement shall be approved by the Grantee in 
accordance with Paragraph II C. below.  

2. Non-native flora.  In accordance with the Land Management Plan, Water’s Edge 
Nominee Trust, 16 Medouie Creek Road, Nantucket, MA, (hereinafter the “LMP”), by 
Wilkinson Ecological Design, dated June 20, 2013 revised July 15, 2013 (attached hereto 
as Exhibit C), which is the LMP described in the Letter, and/or with the written approval 
of the Grantee and NHESP, the removal of non-native or invasive flora and interplanting 
of indigenous species;  

3. Wildlife Habitat Management.  Maintenance of  the Premises in accordance with the 
LMP,  which is designed to restore, maintain, enhance or otherwise manage biotic 
communities and/or habitats for native species, rare species, and/or species listed 
pursuant to the MA Endangered Species Act (“MESA”), M.G.L. c.131A, and its 
implementing regulations, 321 CMR 10.00, that can include, but is not limited to, 
selective planting or removal of native vegetation, mowing of grasslands, forestry, 
modification of soils, and prescribed burning of vegetation; provided that any such 
maintenance activities are described in the LMP; Grantor is also permitted to maintain 
the Premises in accordance with the Nantucket Conservation Commission Order of 
Conditions SE48-2577 dated August 21, 2013, which allows driveway expansion, 
wetland replication, invasive species control, and indigenous plantings within the 
Premises. Copies of any monitoring reports required by these permits shall also be 
submitted to the Grantee.  

4. Signs.  The erection, maintenance and replacement of signs with respect to hunting, 
trespass, trail access, identity and address of the occupants, sale of the Premises, the 
Grantee's interest in the Premises, and the protected conservation values provided such 
signs do not specifically reference species listed by MESA and its implementing 
regulations by scientific or common name or provide the actual location of said species. 
Signs may use generalized terms such as “Sensitive Ecological Community,” “wildlife 
habitat”, “rare animal habitat” or other generalized terms. 

 
The exercise of any right reserved by Grantor under this Paragraph B shall be in compliance with 
the then-current Zoning, the Wetlands Protection Act, the MA Endangered Species Act (MGL 
c131A), and all other applicable federal, state and local laws, rules, regulations, and permits. The 
inclusion of any reserved right requiring a permit from a public agency does not imply that the 
Grantee or the Commonwealth takes any position of whether such permit should be issued.  
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C. NOTICE AND APPROVAL.  
Whenever notice to or approval by Grantee and/or Division is required under the 

provisions of paragraphs A or B, Grantor shall notify Grantee and/or Division in writing not less 
than 30 days prior to the date Grantor intends to undertake the activity in question. The notice 
shall describe the nature, scope, design, location, timetable, MESA Tracking Number and any 
other material aspect of the proposed activity in sufficient detail to permit the Grantee and/or 
Division to make an informed judgment as to its consistency with the purposes of this 
Conservation Restriction. Where Grantee and/or Division’s approval is required, Grantee and/or 
Division shall grant or withhold approval in writing within 30 days of receipt of Grantor’s 
request. Said approval shall not be unreasonably withheld, but shall only be granted upon a 
showing that the proposed activity shall not materially impair the purposes of this Conservation 
Restriction. Failure of Grantee and/or Division to respond in writing within 30 days shall be 
deemed to constitute approval by Grantee and/or Division (if in accordance with the law) of the 
request as submitted, so long as the request sets forth the provisions of this section relating to 
deemed approval after 30 days in the notice the requested activity is not prohibited herein and the 
activity will not impair the conservation values or purposes of this Conservation Restriction. 
 
III. LEGAL REMEDIES OF THE GRANTEE AND DIVISION 
 
 A. LEGAL AND INJUNCTIVE RELIEF 
 The rights hereby granted shall include the right to enforce this Conservation Restriction 
by appropriate legal proceedings and to obtain injunctive and other equitable relief against any 
violations, including, without limitation, relief requiring restoration of the Premises to their 
condition prior to the time of the injury complained of (it being agreed that the Grantee may have 
no adequate remedy at law).  The rights hereby granted shall be in addition to, and not in 
limitation of, any other rights and remedies available to the Grantee for the enforcement of this 
Conservation Restriction.  Grantee shall attempt to resolve issues concerning violations through 
negotiations with Grantor prior to resorting to legal means. In the event of a dispute over the 
boundaries of the Conservation Restriction, Grantor shall pay for a survey and permanent 
monumentation of the boundaries. 
 
 Grantor covenants and agrees to reimburse to Grantee all reasonable costs and expenses 
(including reasonable counsel fees) incurred in enforcing this Conservation Restriction or in 
taking reasonable measures to remedy, abate or correct any violation thereof, provided that a 
violation of this Conservation Restriction is acknowledged by Grantor or determined by a court 
of competent jurisdiction to have occurred.  
 

This Conservation Restriction shall also be enforceable by the Commonwealth of 
Massachusetts acting through the Division and does not limit in any manner the Division’s 
authorities or duties under MESA or its implementing regulations.  If the Division in its sole 
discretion determines that Grantee is not taking satisfactory action to monitor and/or enforce this 
Conservation Restriction, the Division shall give written notice to Grantee of said unsatisfactory 
monitoring and/or enforcement and the reasons therefore, and Grantee shall have 30 days in 
which to take action satisfactory to the Division to monitor and enforce this Conservation 
Restriction.  If the Division in its sole discretion subsequently determines that the Grantee has 
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failed to take satisfactory action within said 30-day period following written notice from the 
Division, the Division may in its sole discretion monitor and undertake whatever actions, 
including appropriate legal proceedings which include obtaining injunctive and other equitable 
relief, that the Division determines are reasonably necessary or appropriate to effect such 
corrections of any violations and/or to otherwise enforce the terms and provisions of this 
Conservation Restriction as provided herein. 
 

If the Division in its sole discretion determines that immediate legal or other action is 
necessary to protect the Premises against injury or harm, the Division may waive this notice and 
30-day Grantee response time period and take whatever legal and other action the Division 
deems as necessary or appropriate to protect the conservation values on the Premises. 
 

Grantor covenants and agrees to reimburse to Division all reasonable costs and expenses 
(including reasonable counsel fees) incurred in enforcing this Conservation Restriction or in 
taking reasonable measures to remedy, abate or correct any violation thereof, provided that a 
violation of this Conservation Restriction is acknowledged by Grantor or determined by a court 
of competent jurisdiction to have occurred. 
 
 B. NON-WAIVER 
 Enforcement of the terms of this Conservation Restriction shall be at the discretion of 
Grantee.  Any election by the Grantee as to the manner and timing of its right to enforce this 
Conservation Restriction or otherwise exercise its rights hereunder shall not be deemed or 
construed to be a waiver of such rights. 
 
 C. DISCLAIMER OF LIABILITY 
 By acceptance of this Conservation Restriction, the Grantee does not undertake any 
liability or obligation relating to the condition of the Premises not caused by the Ggrantee or its 
agents pertaining to compliance with and including, but not limited to, hazardous materials, 
zoning, environmental laws and regulations, or acts which are not caused by the Grantee or 
anyone acting under the direction of the Grantee.   
  
 D. ACTS BEYOND THE GRANTOR’S CONTROL 
 Nothing contained in this Conservation Restriction shall be construed to entitle the 
Grantee to bring any actions against the Grantor for any injury to or change in the Premises 
resulting from causes beyond the Grantor’s control, including but not limited to fire, flood, storm 
and earth movement, or from any prudent action taken by the Grantor under emergency 
conditions to prevent, abate, or mitigate significant injury to the Premises resulting from such 
causes. The parties to this Conservation Restriction agree that in the event of damage to the 
Premises from acts beyond the Grantor’s control, that if it is desirable that the Premises be 
restored, the parties will cooperate in attempting to restore the Premises if feasible. 
 
IV. ACCESS 
 
 This Conservation Restriction does not grant to the Grantee, to the public, or to any other 
person or entity any right to enter upon the Premises, except as follows: 
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 The Grantor hereby grants to the Grantee, or its duly authorized agents or representatives, 
the right to enter the Premises upon reasonable notice and at reasonable times for the purpose of 
inspecting the Premises to determine compliance herewith, or to enforce this Conservation 
Restriction. The Grantor also grants to the Grantee, after 30 days’ notice of a violation and 
failure of the Grantor to cure said violation, the right to enter the Premises for the purpose of 
taking any and all actions with respect to the Premises as may be necessary or appropriate to 
remedy or abate any violation hereof, including but not limited to the right to have a survey of 
boundary lines conducted at the Grantee’s expense.  This Conservation Restriction in no way 
limits, amends or alters the legal authority of the Division to access the property of the Grantor, 
its successors and assigns. 
 
V. EXTINGUISHMENT 
 
 A. If circumstances arise in the future such as render the purpose of this 
Conservation Restriction impossible to accomplish, this restriction can only be terminated or 
extinguished, whether in whole or in part, by a court of competent jurisdiction under applicable 
law, after review and approval by the Massachusetts Secretary of Energy and Environmental 
Affairs and the Division. If any change in conditions ever gives rise to extinguishment or other 
release of the Conservation Restriction under applicable law, then Grantee, on a subsequent sale, 
exchange, or involuntary conversion of the Premises, shall be entitled to a portion of the 
proceeds in accordance with paragraph B below, subject, however, to any applicable law which 
expressly provides for a different disposition of the proceeds. Grantee shall use its share of the 
proceeds in a manner consistent with the conservation purpose set forth herein.  
 
           B. PROCEEDS.  Grantor and Grantee agree that the donation of this Conservation 
Restriction gives rise to a real property right, immediately vested in the Grantee, with a fair 
market value that is at least equal to the proportionate value that this Conservation Restriction, 
determined at the time of the gift, bears to the value of the unrestricted property at that time. 
Such proportionate value of the Grantee’s property right shall remain constant. 
 
 C.  GRANTOR/GRANTEE COOPERATION REGARDING PUBLIC ACTION 
 Whenever all or any part of the Premises or any interest therein is taken by public 
authority under power of eminent domain or other act of public authority, then the Grantor and 
the Grantee shall cooperate in recovering the full value of all direct and consequential damages 
resulting from such action. All related expenses incurred by the Grantor and the Grantee shall 
first be paid out of any recovered proceeds, and the remaining proceeds shall be distributed 
between the Grantor and Grantee in shares equal to such proportionate value as described in 
Paragraph V(B), above. If a less than fee interest is taken, the proceeds shall be equitably 
allocated according to the nature of the interest taken. The Grantee shall use its share of the 
proceeds like a continuing trust in a manner consistent with the conservation purposes of this 
grant. 
 
 
 



 
Water’s Edge to  

Nantucket Land Council  
9 

 

VI. ASSIGNABILITY 
 
 A. RUNNING OF THE BURDEN 
 The burdens of this Conservation Restriction shall run with the Premises in perpetuity, 
and shall be enforceable against the Grantor and the successors and assigns of the Grantor 
holding any interest in the Premises. 
 
 B. EXECUTION OF INSTRUMENTS 
 The Grantee is authorized to record or file any notices or instruments appropriate to 
assuring the perpetual enforceability of this Conservation Restriction; the Grantor, on behalf of 
itself and its successors and assigns, appoint the Grantee their attorney-in-fact to execute, 
acknowledge and deliver any such instruments on his behalf.  Without limiting the foregoing, the 
Grantor and its successors and assigns agree themselves to execute any such instruments upon 
request. 
 
 C. RUNNING OF THE BENEFIT 
 The benefits of this Conservation Restriction shall be in gross and shall not be assignable 
by the Grantee, except in the following instances: 
 
 As a condition of any assignment, the Grantee shall require that the purpose of this 
Conservation Restriction continues to be carried out, and that the Assignee is not an owner of the 
fee in the Premises and that the Assignee,  at the time of the assignment, qualifies under Section 
170(h) of the Internal Revenue Code of 1986, as amended, and applicable regulations thereunder, 
and is a donee eligible to receive this Conservation Restriction under Section 32 of Chapter 184 
of the General Laws of Massachusetts.  Any assignment shall comply with Article 97 of the 
Amendments to the Massachusetts Constitution if applicable. 
 
VII. SUBSEQUENT TRANSFERS 
 
 The Grantor agrees to incorporate by reference the terms of this Conservation Restriction 
in any deed or other legal instrument by which he divests himself of any interest in all or a 
portion of the Premises, including a leasehold interest and to notify the Grantee not less than 20 
days prior to the execution of any such transfer. Failure to do so shall not impair the validity or 
enforceability of this Conservation Restriction.  Any transfer will comply with article 97 of the 
Amendments to the Constitution of the Commonwealth of Massachusetts, if applicable. 
 
           The Grantor shall be liable only for violations occurring during his or her ownership, or 
for any transfer, if in violation. Liability for any acts or omissions occurring prior to any transfer 
and liability for any transfer if in violation of this Conservation Restriction shall survive the 
transfer. Any new owner shall cooperate in the restoration of the Premises or removal of 
violations caused by prior owner(s) and may be held responsible for any continuing violations. 
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VIII. ESTOPPEL CERTIFICATES 
 
 Upon request by the Grantor, the Grantee shall, within twenty (20) days, execute and 
deliver to the Grantor any document, including an estoppel certificate, which certifies the 
Grantor’s compliance with any obligation of the Grantor contained in this Conservation 
Restriction. 
 
IX.     NON MERGER 
 
          The parties’ intend that any future acquisition of the Premises shall not result in a merger 
of the Conservation Restriction into the fee. The Grantor agrees that it will not grant, and the 
Grantee agrees that it will not take title, to any part of the Premises without having first assigned 
this Conservation Restriction to a non-fee owner that is qualified under Section 170(h) of the 
Internal Revenue Code of 1986, as amended, and applicable regulations thereunder and is 
eligible to receive this Conservation Restriction under Section 32 of Chapter 184 of the General 
Laws of Massachusetts in order to ensure that merger does not occur and that this Conservation 
Restriction continues to be enforceable by a non-fee owner. If it is determined that a transfer or 
assignment of any interest will result in a merger, no deed shall be effective until this 
Conservation Restriction has been assigned or other action taken to avoid a merger and preserve 
the terms and enforceability of this Conservation Restriction. It is the intent of the parties that the 
Premises will be subject to the terms of this Conservation Restriction in perpetuity, 
notwithstanding any merger. 
 
X.       AMENDMENT 
 
          If circumstances arise under which an amendment to or modification of this Conservation 
Restriction may be appropriate, Grantor and Grantee may jointly amend this Conservation 
Restriction, provided that no amendment shall be allowed that will affect the qualification of this 
Conservation Restriction or the status of Grantee under any applicable laws, including Section 
170(h) of the Internal Revenue Code of 1986, as amended, or Sections 31-33 of Chapter 184 of 
the General Laws of Massachusetts. Any amendments to this Conservation Restriction shall 
occur only in exceptional circumstances. The Grantee will consider amendments only to correct 
an error or oversight, to clarify an ambiguity, and in circumstances where in granting an 
amendment there is a net gain in conservation value. All expenses of all parties in considering 
and/or implementing an amendment shall be borne by the persons or entity seeking the 
amendment. Any amendment shall be consistent with the purposes of this Conservation 
Restriction, shall not affect its perpetual duration, shall be approved in writing by the 
Massachusetts Secretary of Energy and Environmental Affairs and Division, and, if applicable, 
shall comply with the provisions of Article 97 of the Amendments to the Massachusetts 
Constitution. Any amendment shall be recorded in the Nantucket Registry of Deeds.  
 
XI. EFFECTIVE DATE 
 
 This Conservation Restriction shall be effective when the Grantor and the Grantee have 
executed it, the administrative Approvals required by Section 32 of Chapter 184 of the General 
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Laws have been obtained, and it has been filed in the Nantucket Registry District of the Land 
Court.  
 
XII. RECORDATION 
 
 The Grantee shall file this instrument in timely fashion in the Nantucket Registry District 
of the Land Court. 
 
XIII. NOTICES 
 
 Any notice, demand, request, consent, approval or communication that either party 
desires or is required to give to the other shall be in writing and either served personally or sent 
by first class mail, postage pre-paid, addressed as follows: 
 
To Grantor: Waters Edge Nominee Trust, Kevin F. Dale, Successor Trustee 

P.O. Box 659 
Nantucket, MA 02554 

 
To Grantee:  Nantucket Land Council, Inc. 
  6 Ash Lane 

Nantucket, MA 02554 
 
To the Division:   Natural Heritage Endangered Species Program 

     Mass. Division of Fisheries & Wildlife 
     North Drive, Route 135 
     Westborough, MA 01581 

 
or to such other address as any of the above parties from time to time shall designate by written 
notice to each other, or if notice is returned to sender, to an address that is reasonably 
ascertainable by the parties. 

 
XIV. GENERAL PROVISIONS 
 
 A. CONTROLLING LAW 
  The interpretation and performance of this Conservation Restriction shall be 
governed by the laws of the Commonwealth of Massachusetts. 
 
           B. LIBERAL CONSTRUCTION 
  Any general rule of construction to the contrary notwithstanding, this 
Conservation Restriction shall be liberally construed in favor of the grant to effect the purpose of 
this Conservation Restriction and the policy and purposes of Massachusetts General Laws 
Chapter 184, Sections 31-33. If any provision in this instrument is found to be ambiguous, any 
interpretation consistent with the purpose of this Conservation Restriction that would render the 
provision valid shall be favored over any interpretation that would render it invalid. 
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 C. SEVERABILITY 
  If any provision of this Conservation Restriction or the application thereof to any 
person or circumstance is found to be invalid, the remainder of the provision of this Conservation 
Restriction shall not be affected thereby. 
 
 D. ENTIRE AGREEMENT 
  This instrument sets forth the entire agreement of the parties with respect to this 
Conservation Restriction and supersedes all prior discussions, negotiations, understandings or 
agreements relating to the Conservation Restriction, all of which are merged herein. 
 
XIV. MISCELLANEOUS 
 

A. PRE-EXISTING PUBLIC RIGHTS.  
 Approval of this Conservation Restriction pursuant to M.G.L. Chapter 184, 

Section 32 by any municipal officials and by the Secretary of Environmental Affairs is not to be 
construed as representing the existence or non-existence of any pre-existing rights of the public, 
if any, in and to the Premises, and any such pre-existing rights of the public, if any, are not 
affected by the granting of this Conservation Restriction. 

 
B. HOMESTEAD 
 The Grantor hereby releases, agrees to waive, subordinate, and release any and all 

Massachusetts General Law Chapter 188 Homestead rights it may have in favor of this 
Conservation Restriction with respect to any portion of the Premises affected by this 
Conservation Easement, and hereby agrees to execute, deliver and/or record any and all 
instruments necessary to effectuate such waiver, subordination and release. In all other respects, 
the Grantor reserves and retains any and all Homestead rights, subject to this Conservation 
Restriction, pursuant to M.G.L. c.188 10(E)  
 

C. SUBORDINATION OF MORTGAGE:   
 The Grantor shall record at the appropriate Nantucket County Registry of Deeds 

simultaneously with this Conservation Restriction all documents necessary to subordinate any 
mortgage, promissory note, loan, equity credit line, refinance assignment of mortgage, lease, 
financing statement or any other agreement which gives rise to a surety interest affecting the 
Property. 
 
XV. ATTACHMENTS HERETO AND INCORPORATED BY REFERENCE 
 
Signature Pages for Grantor and Grantee 
Approval by Nantucket Select Board 
Approval of the Secretary of Energy and Environmental Affairs 
Acknowledgement by the MA Division of Fisheries and Wildlife 
 
Exhibit A “Conservation Restriction Plan.” Nantucket, MA Prepared for Water’s Edge 

Nominee Trust by Blackwell & Associates, Inc. dated January 8, 2015. 
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Exhibit B Conditional No Take Letter dated February 6, 2012, and July 26, 2013, issued by 
the Commonwealth of Massachusetts Division of Fisheries and Wildlife acting 
through the Natural Heritage and Endangered Species Program 

Exhibit C Land Management Plan, Water’s Edge Nominee Trust, 16 Medouie Creek Road, 
Nantucket, MA, by Wilkinson Ecological Design, dated June 20, 2013 revised 
July 15, 2013. 
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GRANTING OF CONSERVATION RESTRICTION 
 

WITNESS my hand and seal this __________ day of __________, 20___. 
 
 
      Water’s Edge Nominee Trust 
 
 
      By:______________________________  
      
       Kevin F. Dale, Successor Trustee 
 
 

COMMONWEALTH OF MASSACHUSETTS 
Nantucket, ss:  
 
On this ________day of ________, 20___, before me, the undersigned notary public, personally 
appeared Kevin F. Dale, proved to me through satisfactory evidence of identification which was 
________________________ to be the person whose name is signed on the preceding document, 
and who swore or affirmed to me that the contents of the document are truthful and accurate to 
the best of his knowledge and belief and acknowledged to me that he signed it voluntarily for its 
stated purpose as Trustee of the Water’s Edge Nominee Trust. 
 
SEAL 

Notary Public 
       

____________________________________ 
 
My commission expires: _______________ 
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ACCEPTANCE OF GRANT 

 
The above Conservation Restriction was accepted by the Nantucket Land Council, Inc. this 
__________ day of __________, 20___. 
 
 
       Nantucket Land Council, Inc. 
 
 
 
       By:       
 
 
 
       By:       
 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
________________, ss:  
 
On this ________day of ________, 20___, before me, the undersigned notary public, personally 
appeared ______________________________, proved to me through satisfactory evidence of 
identification which was ________________________ to be the person(s) whose name is signed 
on the preceding document, and who swore or affirmed to me that the contents of the document 
are truthful and accurate to the best of his/her knowledge and belief. 
 
SEAL 

Notary Public 
       

____________________________________ 
 
My commission expires: _______________ 
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APPROVAL OF SELECT BOARD 
 

We, the undersigned, being a majority of the Select Board of the Town of Nantucket, 
Nantucket County, Massachusetts, hereby certify that at a meeting duly held on 
_______________, 20___, the Select Board voted to approve the foregoing Conservation 
Restriction from Kevin Dale as Successor Trustee of the Water’s Edge Nominee Trust to the 
Nantucket Land Council, Inc., in the public interest pursuant to Section 32 of Chapter 184 of the 
General Laws of Massachusetts. 
 
                                                                         TOWN OF NANTUCKET   
                                                                         By its Select Board 
       
 
      ______________________________ 
                                                                        Jason Bridges 
 
      ______________________________ 
                                                                        Kristie L. Ferrantella 
 
      ______________________________ 
                                                                        Dawn E. Hill Holdgate 
 
                                                                        ______________________________ 
                                                                        Matthew G. Fee 
 
                                                                        ______________________________ 
                                                                        Melissa K. Murphy 
 

COMMONWEALTH OF MASSACHUSETTS 
Nantucket, ss:  

 
On this ________day of ________, 20___, before me, the undersigned notary public, personally 
appeared Jason Bridges, Kristie L. Ferrantella, Dawn E. Hill Holdgate, Matthew G. Fee and 
Melissa K. Murphy, members of the Town of Nantucket Select Board proved to me through 
satisfactory evidence of identification which was personal knowledge of the undersigned to be 
the persons whose names are signed on the preceding document, and who swore or affirmed to 
me that the contents of the document are truthful and accurate to the best of their knowledge and 
belief, and are their free acts and deeds on behalf of the Select Board of the Town of Nantucket.. 
 
SEAL 

Notary Public 
       

____________________________________ 
 
My commission expires: _______________ 
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APPROVAL BY SECRETARY OF ENERGY AND ENVIRONMENTAL AFFAIRS 
COMMONWEALTH OF MASSACHUSETTS 

 
The undersigned, Secretary of Energy and Environmental Affairs of the Commonwealth of 
Massachusetts, hereby certifies that the foregoing Conservation Restriction from Kevin Dale as 
Successor Trustee of the Water’s Edge Nominee Trust to the Nantucket Land Council, Inc. has 
been approved in the public interest pursuant to Massachusetts General Laws, Chapter 184, 
Section 32. 
 
 
Dated: ________________, 20__         
      Kathleen A. Theoharides 
      Secretary of Energy and Environmental Affairs 
 
 

 
COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, ss: 
 
On this   day of      , 20__, before me, the undersigned notary 

public, personally appeared Kathleen A. Theoharides, and proved to me through satisfactory 

evidence of identification which was ______________________________ to be the person 

whose name is signed on the proceeding or attached document, and acknowledged to me that she 

signed it voluntarily for its stated purpose.  

 
      ______________________________ 
      Notary Public 

My Commission Expires: 
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ACKNOWLEDGEMENT BY THE MA DIVISION OF FISHERIES AND WILDLIFE 
 
 This grant of Conservation Restriction set forth above from Kevin Dale as Successor 
Trustee of the Water’s Edge Nominee Trust to the Nantucket Land Council, Inc.is acknowledged 
this ______ day of _____________, 20___  The MA Division of Fisheries and Wildlife 
(Division) acknowledges the reserved rights and obligations of the Division set forth herein. 
 
    
_____________________________________ 
Mark Tisa, Director  
 
Date: _________________ 
 
 
 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 
On this _______ day of ____________, 20___, before me, the undersigned notary public, 
personally appeared Mark Tisa, proved to me through satisfactory evidence of identification, 
which was one of the following (check applicable box): □ a driver’s license; □ a valid passport; □ 
personally known to be the person whose name is signed on the preceding or attached document; 
or □ other __________________,  and acknowledged to me that he/she signed it voluntarily for 
its stated purpose as Director of the Commonwealth of Massachusetts Division of Fisheries and 
Wildlife. 
 
 
 

___________________________________ 
Notary Public 
My commission expires: _______________ 
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Exhibit A 

 
“Conservation Restriction Plan in Nantucket, MA Prepared for Water’s Edge Nominee Trust,” 
by Blackwell & Associates, Inc. dated January 8, 2015. 
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Exhibit B 
 
Conditional No Take Letters dated February 6, 2012 and July 26, 2013 issued by the 
Commonwealth of Massachusetts Division of Fisheries and Wildlife acting through the Natural 
Heritage and Endangered Species Program. 











 
Water’s Edge to  

Nantucket Land Council  
27 

 

 
Exhibit C 

 
Land Management Plan, Water’s Edge Nominee Trust, 16 Medouie Creek Road, Nantucket, 
MA, by Wilkinson Ecological Design, dated June 20, 2013 revised July 15, 2013. 
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7-16-2021 
 
On July 16, 2021 at approximately 11:00am Jeff Carlson and I went to NT5 Wauwinet 
the head of the Harbor to do compliance checks on the oyster leases. Jeff and I checked 
Matt Herr and saw that one of Simon Edwardes boats were working on his lease so, 
after checking Matt Herr we proceeded over towards Simons boat and noticed that it 
was Chuck Connors. As we were checking Mr. Connors he had explained to us that Ted 
Lambrecht had pulled three cages up of his wintering site and was pressure washing 
them to the point of almost catching his boat on fire. Mr. Connors also explained that 
he had multiple bags of oysters on his boat that had been there for three days baking in 
the sun and asked if we would go check them out. After finishing up with Mr. Connors, 
Jeff and I headed to Polpis Harbor to see if Ted Lambrecht’s boat was on his mooring. 
As we entered Polpis Harbor we saw Ted’s boat and pulled up alongside his vessel and 
immediately saw six bags of oysters stacked in the back of his boat it was 77 degrees 
and 80% humidity out with little wind and no shading or ice on the oyster bags. I 
contacted Christian Petipas at the Division of Marine Fisheries who oversees the oyster 
program and explained the situation and asked if Mr. Lambrecht had an offsite culling 
permit which she indicated that he did not. Ms. Petipas added Gabe Lundgren to the 
call who also works with her in the oyster program. I asked Ms. Petipas how she would 
like me to proceed with this situation and Ms. Petipas asked me to confiscate the 
oysters, destroy them and provide documentation that the oysters had been destroyed.  
She then clarified to first verify that this is the proper procedure with the Massachusetts 
Environmental Police.  I contacted Sgt. Dave Wright and explained the situation to him 
and he asked me to contact Lt. Gus.  I told Mr. Wright that I had left Lt. Gus a message 
but hadn’t heard back from him and Mr. Wright said he might be off today so contact 
the Environmental Police radio room and see if they can put you in contact with 
someone from the Cape. I contacted the radio room and they put me in contact with Mr. 
Patrick Grady I explained the situation to Mr. Grady and explained what Ms. Petipas 
had requested.  Mr. Grady contacted his boss and they both confirmed to confiscate the 
oysters and to destroy them. Jeff and I removed 9 bags of oysters with approximately 
150 oysters per bag and brought them to the landfill and destroyed them. 
 
On June 30, 2020 the Natural Resources Department sent Mr. Lambrecht a certified 
letter regarding the status of his leases.  The Town of Nantucket informed him that due 
to not meeting the required minimum levels of production and failure to meet those 
required production levels that the Town would be pursuing revocation of his leases 
with the Town.  We had documented greater than three years of inactivity and to date 
Mr. Lambrecht has never picked up the required logbook to meet the Commonwealth’s 
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reporting requirements.  Over the next few months the local Harbor and Shellfish 
Advisory Board issued a deadline to Mr. Lambrecht to get back into compliance, which 
was not met, leading to the Board’s recommendation to the local Select Board to revoke 
his leases.  The Select Board has since had two hearings one granting Mr. Lambrecht 
45 days to get back into compliance which was not met and has scheduled a public 
hearing for the revocation of the leases 60 days from that deadline.  That sixty days is 
currently running.  Copies of these letters and these meetings are available as public 
record and we can provide them directly if you wish to review them.  We have 
significant concerns on Mr. Lambrecht’s ability to properly operate these leases given 
the inactivity and improper handling of these oysters.  
 



9 Oyster Bags as found on the vessel 
in Polpis Harbor (NT 4.0)

7/16/2021 11:36 AM



Close up of oyster bags as found on the vessel in 
Polpis Harbor (NT 4.0); clearly containing oysters

7/16/2021 11:36 AM



9 oyster bags as confiscated by 
Shellfish Constable JC Johnsen

in Polpis Harbor (NT 4.0)
7/16/2021 2:55 PM



Contents of 9 oyster bags 
(approx. 150 oysters per bag)

7/16/2021 3:54 PM



Destroyed contents of 9 oyster bags 
7/16/2021 3:57 PM



Destroyed contents of 9 oyster bags 
7/16/2021 3:57 PM



Final disposal of oyster bags
7/16/2021 4:01 PM
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Airport Financial Highlights

Airport Revenues

As of Q4 FY2021, total revenue is overall up 3% ($525k) over YTD FY2020. A major 
part of this is the result of a decrease that we made to the Fuel Revolver Cap from 
$5.2M to $4M. This was done based on projections at the time related to the 
pandemic. However, while we decreased the cap by $1.2M, our actual fuel 
sales exceeded the revised cap by $1.6M which went to our operating revenue. This 
results in a net increase of $433k in fuel sales YTD. PFC’s are down $302k (55%) and 
Fee Income is down $378K (26%) over this time last year due to the impact of the 
COVID-19 pandemic. Off-setting these decreases are increase such as FBO sales up 
$574k (19%) over FY20 as well as rental income up $290k (14%)

Total operations and enplanements are down 12% and 33% respectively, over this 
time last year.

Airport Expenses

As of Q4 FY2021, total expense is overall down 31% ($3.8M) over YTD FY2020. The 
main driver is the decrease in payroll expenses due to reimbursements from the 
CARES Act. Total payroll is down 75% ($3.6M) over this time last year. Nantucket 
Airport has submitted and been reimbursed a total of $3,470,390 in CARES Act 
reimbursements that are not reflected in the expenses in the quarterly analysis.



Airport Summary

TOWN OF NANTUCKET
AIRPORT - ENTERPRISE FUND

Operating Revenues and Expenses for the Twelve Months Ended Jun 30, 2021
Budget Twelve Months Ended Jun 30

FY2021 FY2021 FY2020

Revenue - Includes Airport Revolving Fund 9,530,300$    15,729,720$                 15,204,713$           

Expenses - Includes Airport Revolving Fund 9,955,458 9,568,335 13,598,488

Net Earnings (425,158) 6,161,385 1,606,225

Transfer from Retained Earnings -                   -                                  -                            

Net Earnings after Retained Earnings Transfer (425,158)$      6,161,385$                   1,606,225$             

Net Sources / (Uses):
  Article #- GF Subsidy -$                     -$                                    -$                              

Encumbrance Carryforwards 25,158            25,158                           61,293                     
Fuel Revolver Fund Balance Unavailable for Retained Earnings Calculation -                   -                                  (984,202)                 
Transfer from Special Revenue Funds (Fuel Revolver) -                   -                                  -                            
Transfer from Passenger Facil ity Charge Reserve (Retained Earnings) 400,000          400,000                         400,000                   
Transfer from Stabil ization Fund -                   -                                  -                            

Surplus(Deficit) (0)                     6,586,543$                   1,083,316$             

Certified Retained Earnings As of July 01, 2020 2,889,419$    
Less: Amount Allocated Article 16 ATM 2021 Capital Expenditures (201,678)         
Less: Amount Allocated Article 17 ATM 2021 Transfers to Capital (1,861,741)     

Less: Amount Allocated Article 30 ATM 2021 Stabil ization Fund for Airport Employee Accrued Liabil ities (100,000)         
Less: Amount Allocated Article 17 ATM 2021 Airport Operating Budget Funding (250,000)         

Less: Passenger Facil ity Charge Reserve - Retained Earnings (251,333)         
Plus: Current Surplus as of June 30, 2021 6,586,543$    
Projected Balance as of Jun 30, 2021 (1)(2) 6,811,210$    

**The large deduction in expenses is due to the $3.4M in CARES Act reimbursed for FY21 payroll expenses.

(2) Actual balance will  be lower due to encumbrances that are carried forward

(1) Revenues remain a projection, until  certified by the  Department of Revenue, therefore this is only a projection as of this point in time, until  Retained Earnings go 
through the Certification process.



Airport Revenues
Where does the money come from?

FY2021 FY2020
Fuel Sales 7,952,775$  7,520,046$           

Less: Fuel Purchases (4,000,000)   (4,215,798)            

Gross Profit 3,952,775    3,304,248             

Revolver Purchase Cap * 4,000,000    5,200,000             
Less: Purchases (4,000,000)   (4,215,798)            

Unallocable Portion of Gross Profit -                     984,202                
Profit to be Applied to Op Budget 3,952,775$  2,320,046$           

Aviation Fuel Revolving Fund - FY2021 vs. FY2020

FY 2019 FY2020 FY2021
Jet A 315,586 192,750 541,131
100 LL 33,602 15,239 35,040
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Airport Revenues

Operating Revenue for the Quarter Ended Jun 30, 2021
FY2021 Budget

REVENUE FY2021 FY2020 $ Change % Change Quarter
Fixed Base Operations (FBO) 875,305$     424,661$     450,644$     106% 435,750$              

Revolver: Fuel Sales -                    -                -                    na 1,000,000             
Jet Fuel Sales in Excess of Revolving Fund 2,838,150    832,993       2,005,157    241% 114,500                

Passenger Facility Charge 103,930       36,682         67,247         183% 56,750                  
Rental Income 746,627       492,654       253,973       52% 516,500                

Fee Income 160,501       75,925         84,576         111% 173,250                
Vehicle Income 35,650         14,741         20,908         142% 18,000                  

Interest on Investments 8,931           14,940         (6,009)          (40%) 6,250                     
Other Income 83,703         60,190         23,514         39% 61,575                  

Total Revenue* 4,852,797$ 1,952,787$ 2,900,010$ 149% 2,382,575$           

OTHER FINANCING SOURCES FY2021 FY2020 $ Change % Change Quarter

General Fund Subsidy -$                  -$                  -$                  na -$                           
FinCom Transfer -                    -                    -                    na -                             

Transfer from Special Revenue Funds (Fuel Revolver) -                    -                    -                    na -                             
Transfer from Passenger Facility Charge Reserve (Retained Earnings) -                    -                    -                    na -                             

Transfer from Stabilization Fund -                    -                    -                    na -                             
Encumbrance Carryforward 18,500         -                    18,500         na -                             

Fuel Revolver Fund Balance Unavailable for R/E Calculation (YTD Only) -                    -                    -                    na -                             
Voted Use of Certified Retained Earnings - Operations -                    -                    -                    na -                             

Total Other Financing Sources 18,500$       -$                  18,500$       na -$                           

TOTAL REVENUE AND OTHER FINANCING SOURCES 4,871,297$ 1,952,787$ 2,918,510$ 149% 2,382,575$           

QTR/QTRQuarter Ended Jun 30



Airport Revenues

Operating Revenue for the Twelve Months Ended Jun 30, 2021
FY2021 Budget

REVENUE FY2021 FY2020 $ Change % Change Annual w/ Carryfwd
Fixed Base Operations (FBO) 3,551,459$      2,977,186$      574,273$     19% 1,743,000$                  204%

Revolver: Fuel Sales 4,000,000        5,200,000        (1,200,000)  (23%) 4,000,000                     100%
Jet Fuel Sales in Excess of Revolving Fund 3,952,775        2,320,046        1,632,729    70% 458,000                        863%

Passenger Facility Charge 251,333           552,848           (301,514)      (55%) 227,000                        111%
Rental Income 2,400,267        2,110,143        290,124       14% 2,066,000                     116%

Fee Income 1,084,789        1,462,663        (377,874)      (26%) 693,000                        157%
Vehicle Income 106,815           128,817           (22,002)        (17%) 72,000                          148%

Interest on Investments 46,575              93,135              (46,559)        (50%) 25,000                          186%
Other Income 335,707           359,877           (24,169)        (7%) 246,300                        136%

Total Revenue* 15,729,720$    15,204,713$    525,007$     3% 9,530,300$                  165%

OTHER FINANCING SOURCES FY2021 FY2020 $ Change % Change FY2021 Budget  Budget Used

General Fund Subsidy -$                      -$                      -$                  na -$                                   na
FinCom Transfer -                         -                         -                    na -                                     na

Transfer from Special Revenue Funds (Fuel Revolver) -                         -                         -                    na -                                     na
Transfer from Passenger Facility Charge Reserve (Retained Earnings) 400,000           400,000           -                    0% 400,000                        100%

Transfer from Stabilization Fund -                         -                         -                    na -                                     na
Encumbrance Carryforward 25,158              61,293              (36,135)        (59%) 25,158                          100%

Fuel Revolver Fund Balance Unavailable for R/E Calculation (YTD Only) -                    (984,202)          984,202       (100%) -                                     na
Voted Use of Certified Retained Earnings - Operations -                         -                         -                    na -                                     na

Total Other Financing Sources 425,158$         (522,909)$        948,067$     (181%) 425,158                        100%

TOTAL REVENUE AND OTHER FINANCING SOURCES 16,154,878$    14,681,804$    1,473,074$ 10% 9,955,458$                  162%

*Note:  Governments operate on a budgetary basis; therefore revenue earned in excess of the certified budget is not available to offset 
expenditures in the current fiscal year.  Excess revenue and expenditure turnbacks must go through the State of Massachusetts retained 

YR/YRTwelve Months Ended Jun 30  % of Budget 
Used 



Airport Expenses

Operating Expenses for the Quarter Ended Jun 30, 2021
FY2021 Budget

OPERATING EXPENSES WITHOUT DEBT FY2021 FY2020 $ Change % Change Quarter
Payroll - Salary 668,006$     808,069$     (140,063)$ (17%) 237,540$                          

Medicare P/R Tax Expense 9,422           11,374         (1,952)        (17%) 3,863                                 
Medical Insurance 188,900       218,659       (29,760)      (14%) 74,100                               

Barnstable County Retirement -                -                -                  na 56,325                               
Fixed Based Operations 159,515       89,085         70,430       79% 130,080                            

Revolver: Cost of Fuel 1,494,727    450,998       1,043,729 231% 1,000,000                         
Jet Fuel Expense in Excess of Revolving Fund -                -                -                  na -                                          

Operations 28,894         27,398         1,497         5% 22,425                               
Service & Maintenance 183,632       151,880       31,752       21% 203,699                            

Administration 468,676       719,177       (250,501)   (35%) 348,362                            
General Insurance 117,912       115,854       2,058         2% 43,725                               

Indirect Costs 50,000         50,000         0                 0% 50,000                               
Other 235,621       228,011       7,610         3% 77,655                               

Total Expenditures - Excluding Debt Service 3,605,304$ 2,870,504$ 734,800$  26% 2,247,774$                       

DEBT SERVICE FY2021 FY2020 $ Change % Change Quarter
Principal 150,000$     150,000$     -$                0% 151,250$                          

Interest 63,631$       70,681$       (7,050)        (10%) 73,591                               
Issuance Costs -$                  -$                  -                  na -                                          

BAN Costs, Principal, Interest -                    28,916         (28,916)      (100%) 16,250                               
Other -                    -                    -                  na -                                          

Total Debt Service 213,631$     249,598$     (35,966)$   (14%) 241,091$                          

TOTAL OPERATING EXPENSES AND DEBT SERVICE 3,818,935$ 3,120,101$ 698,834$  22% 2,488,865$                       

QTR/QTRQuarter Ended Jun 30



Airport Expenses

Operating Expenses for the Twelve Months Ended Jun 30, 2021
FY2021 Budget

OPERATING EXPENSES WITHOUT DEBT FY2021 FY2020 $ Change % Change Annual w/ Carryfwd
Payroll - Salary 910,918$          3,219,753$    (2,308,835)$ (72%) 950,160$                      96%

Medicare P/R Tax Expense 12,853               45,958           (33,105)         (72%) 15,450                          83%
Medical Insurance 248,385            806,116         (557,731)       (69%) 296,400                        84%

Barnstable County Retirement -                          702,699         (702,699)       (100%) 225,300                        0%
Fixed Based Operations 688,156            685,878         2,277             0% 520,320                        132%

Revolver: Cost of Fuel 4,000,000         4,215,798      (215,798)       (5%) 4,000,000                     100%
Jet Fuel Expense in Excess of Revolving Fund -                          -                      -                     na -                                     na

Operations 63,036               58,120           4,916             8% 89,700                          70%
Service & Maintenance 606,480            601,532         4,948             1% 814,796                        74%

Administration 1,534,137         1,636,789      (102,651)       (6%) 1,393,450                     110%
General Insurance 175,256            159,221         16,035          10% 174,900                        100%

Indirect Costs 200,000            200,000         -                     0% 200,000                        100%
Other 235,621            228,011         7,610             3% 310,620                        76%

Total Expenditures - Excluding Debt Service 8,674,840$       12,559,872$ (3,885,032)$ (31%) 8,991,095$                  96%

DEBT SERVICE FY2021 FY2020 $ Change % Change Annual w/ Carryfwd % of Budget Used
Principal 620,000$          680,000$       (60,000)$       (9%) 605,000$                      102%

Interest 245,955$          316,338$       (70,382)         (22%) 294,363                        84%
Issuance Costs -$                       -$                    -                     na -                                     na

BAN Costs, Principal, Interest 27,539               42,279           (14,740)         (35%) 65,000                          42%
Other -                          -                      -                     na -                                     na

Total Debt Service 893,495$          1,038,616$    (145,122)$     (14%) 964,363$                      93%

TOTAL OPERATING EXPENSES AND DEBT SERVICE 9,568,335$       13,598,488$ (4,030,153)$ (45%) 9,955,458$                  96%

 % of Budget 
Used 

YR/YRTwelve Months Ended Jun 30
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