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	CONSERVATION COMMISSION
PUBLIC MEETING
131 Pleasant Street
Nantucket, Massachusetts 02554
www.nantucket-ma.gov
Thursday, May 25, 2023 – 5:00 p.m.
 


This meeting was held via remote participation using ZOOM and YouTube.
	Commissioners: Ashley Erisman (Chair), Ian Golding (Vice Chair), Mark Beale, Seth Engelbourg, Mike Misurelli, Joe Plandowski, Linda Williams


Called to order at 5:00 p.m. by Chair Erisman

Staff in attendance:	Will Dell’Erba, Conservation Agent
[bookmark: _Hlk114818258]Attending Members:	Erisman, Golding, Engelbourg, Misurelli, Plandowski, and Williams 
Public:	 Paul Santos, Cole Bateman, Ryan Maxwell, Jonathan Shuster, Karen Beattie, Mark Rits, Michelle Hunton, Lee Weishar, Michelle Kolb, Kathryn Barnicle, and Arthur Reed
*Indicates items not previously opened/discussed
I. [bookmark: I._PUBLIC_MEETING]PUBLIC MEETING
A. Public Comment
· There was no public comment on items not on the agenda.
II. PUBLIC HEARING
A. Notice of Intent
1. Nantucket Islands Land Bank- Magnolia Avenue & 20 Ocean Avenue (73.2.4-1, 4, 5, & 20) SE48-3638 (Freeman)
	Sitting:
	Erisman, Golding, Engelbourg, Plandowski, Williams

	Representative:
	Will Dell’Erba, Conservation Agent

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	None

	Discussion (0:7:02): 
Dell’Erba presented a Notice of Intent (NOI) application to replace a set of wooden beach stairs and relocate a portion of an existing beach path on the properties identified by the Nantucket Assessor’s Office as Map 73.2.4, Parcels P‐1, P‐4, P‐5, and 20 (hereinafter collectively referred to as the “Parcels” or “Site”).  This project is being undertaken by the Land Bank with the permission of The Ocean Avenue Nominee Trust and in collaboration with the Sconset Trust.   
Erisman – Opens to Commission’s questions; then to public comment (none)

	[bookmark: _Hlk151420495]Staff Rec.
	Dell’Erba confirmed they have everything needed to close.

	Motion:
	Motion to close. (made by: Plandowski) (seconded by: Engelbourg)

	Vote:
	Carried 4:1 // Plandowski, Engelbourg, Erisman, Williams (Aye) Golding (abstain)



2. Local Buoy Properties, LLC- 15 Lauretta Lane (14-10.1) SE48-3620 (Rits)
· This item was continued until June 8, 2023.
3. The Trustees of Reservations- Coskata- Coatue Wildlife Refuge- (multiple) SE48- (Lang)
· This item was continued until June 8, 2023.
4. Linda Loring Nature Foundation, Inc- 90 Eel Point Road (39-1 & 2) SE48-3643 (Gasbarro)
· This item was continued until July 31, 2023.
5. Nantucket Conservation Foundation- West Hummock Pond (various) SE48-3646 (Shuster)
	Sitting:
	Erisman, Golding, Engelbourg, Plandowski, Williams

	Representative:
	Jonathan Shuster, SWCA - Karen Beattie, NCF

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	None

	Discussion (0:11:52): 
Shuster presented a Notice of Intent (NOI) application for the management of phragmites (Phragmites australis) at West Hummock Pond (Parcels 57-12, 58-9.1, 58-9.2, 58-11, 58-37, 64-1, 64-4, 64-6, 64-7, 64-10, and 64-11). This filing is being submitted as an Ecological Restoration Limited Project. We are also submitting a Massachusetts Endangered Species Act (MESA) Checklist Application to the Natural Heritage and Endangered Species Program (NHESP). 
Erisman – Opens to Commission’s questions, then to public comment. (None)

	Continued until June 8, 2023.



6. Nantucket Conservation Foundation- Capaum Pond (31-11 &12) SE48-3645 (Shuster)
	Sitting:
	Erisman, Golding, Engelbourg, Plandowski, Williams

	Representative:
	Jonathan Shuster, SWCA - Karen Beattie, NCF

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	None

	Discussion (0:16:52): 
Shuster presented a Notice of Intent (NOI) application for the management of phragmites (Phragmites australis) at Capaum Pond (Parcels 31-11 and 31-12). This filing is being submitted as an Ecological Restoration Limited Project. We are also submitting a Massachusetts Endangered Species Act (MESA) Checklist Application to the Natural Heritage and Endangered Species Program (NHESP). 
Erisman – Opens to Commission’s questions and comments.
Engelbourg 
Raised the issue of a potential five-year permit, seeking clarification on whether the applicant is making such a request. 
Expressed readiness to address the question of whether issuing a five-year permit is feasible, along with the ongoing condition for spot treatment. 
Referenced the Wetlands Protection Act, specifically 310 CMR 10.05 d, which establishes a standard three-year validity for orders of conditions.
Noted the exception within the regulation, allowing for a permit of up to five years under special circumstances.
Specified that these special circumstances must be outlined in the order itself.
Indicated that if the commission finds valid reasons for a five-year permit and includes them in the order, the extended permit could be granted.
Emphasized the importance of establishing reasons for a five-year permit and the need to document them in the order for consideration.
Erisman – Opens to public comments. (None)

	Staff Rec.
	Dell’Erba confirmed they have everything needed to close.

	Motion:
	Motion to close. (made by: Williams) (seconded by: Plandowski)

	Vote:
	Carried 5:0 // Williams, Plandowski, Engelbourg, Erisman, Golding (Aye) – Commissioner Beale Offline



7. *Elnaggar- 30 Union Street (42.2.2-143) SE48- (Haines)
8. *46 West Miacomet, LLC- 46 West Miacomet Road (86-6) SE48-3649 (Santos)
	Sitting:
	Erisman, Golding, Beale, Engelbourg, Plandowski, Williams

	Representative:
	Paul Santos, Nantucket Surveyors, LLC

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	None

	Discussion (0:20:38): 
Santos presented a Notice of Intent (NOI) application for the proposed relocation of a footpath within a Coastal Dune, installation of seasonal aluminum beach stairs within the Coastal Dune/Beach Interface and the after-the-fact installation of snow fencing within the Coastal Beach and Land Subject to Coastal Storm Flowage.  The proposed work is shown on the included plan, “Site Plan to Accompany a Notice of Intent #46 West Miacomet Road” prepared by Nantucket Surveyors, LLC, Dated: May 4, 2023.
Erisman – Opens to Commission’s questions and comments.
Engelbourg 
Expressed concern about snow fencing on the site.
Requested removal of the existing snow fencing.
Observed that the current fencing is common roll-up wire, considered outdated and unsuitable.
Highlighted issues with the current fencing, such as frequent breakage causing impacts on wildlife and wetland scenic views.
Emphasized the importance of protective interests, particularly wildlife impacts and wetland scenic views.
Proposed that the permit should not cover the current snow fencing.
Suggested the applicant use more robust sand fencing or alternative techniques.
Stated an inability to support the use of snow fencing in this specific context.
Erisman
Shared concerns about the potential risks and drawbacks associated with snow fencing in beach environments after significant storms and agrees with a request for removal.
Williams
Agreed with Engelbourg and Erisman regarding the snow fencing.
Erisman – Opens to public comments. (None)
Santos requested a continuance until June 8, 2023, and acknowledged the consensus regarding the removal of the snow fence.

	Continued until June 8, 2023.



9. *Counihan- 13 Swain Street (42.4.1-77.1) SE48-3647 (Bracken)
	Sitting:
	Erisman, Golding, Beale, Engelbourg, Plandowski, Williams

	Representative:
	Ryan Maxwell, Bracken Engineering

	Documentation:
	Site and topographical plans, photos, requisite departmental reports and correspondence.

	Public:
	None

	Discussion (0:26:23): 
Maxwell presented a Notice of Intent (NOI) application to elevate the current structure above the flood zone. This elevation will be accompanied by the installation of a new crawl space foundation underneath. The new foundation is designed to incorporate all required flood vents and will adhere to both building codes and FEMA's regulations, ensuring compliance with relevant standards.  The proposed work involves activities within land subject to Coastal Storm Flowage. The site is situated in an AE flood zone with an elevation of seven.
Erisman – Opens to Commission’s questions and comments. (None)
Erisman – Opens to public comments. (None)

	Staff Rec.
	Dell’Erba confirmed they have everything needed to close.

	Motion:
	Motion to close. (made by: Beale) (seconded by: Williams)

	Vote:
	Carried 6:0 // Beale, Williams, Plandowski, Engelbourg, Erisman, Golding (Aye)



10. *63 Hulbert, LLC- 63 Hulbert Avenue (29-9 &9.1) SE48-3648 (Rits)
	Sitting:
	Erisman, Golding, Beale, Engelbourg, Plandowski, Williams

	Representative:
	Mark Rits, Site Design Engineering, LLC

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	None

	Discussion (0:28:22): 
Rits presented a Notice of Intent (NOI) application for Modification of an Existing Residential Property Located Partially Within the 100-foot Coastal Bank Buffer Zone and Land Subject to Coastal Storm Flowage.  The only alterations involve the addition of wooden steps to accommodate the new elevated height. Additionally, there is a proposal to enclose a covered porch located on the landward side of the house, which is approximately 80 feet away from the resource area. The primary focus of the project is elevating the house to lift it out of the flood zone, and the proposed steps aim to facilitate access at the new height. Importantly, there will be no grading or changes to retaining walls as part of this project.
Erisman – Opens to Commission’s questions and comments. (None)
Erisman – Opens to public comments. (None)

	Staff Rec.
	Dell’Erba confirmed they have everything needed to close.

	Motion:
	Motion to close. (made by: Plandowski) (seconded by: Golding)

	Vote:
	Carried 6:0 // Beale, Engelbourg, Erisman, Golding, Plandowski, Williams (Aye)



11. Nantucket Boathouse, LLC- 2 & 6 Easton Street (42.1-4.8; 4.9) SE48-3613(Bateman)

	Sitting:
	Erisman, Golding, Beale, Engelbourg, Plandowski, Williams

	Representative:
	Cole Bateman, Coastal Engineering and Michelle Hunton, Rubin and Rudman, LLP, Lee Weishar, Woods Hole Group

	Documentation:
	Site and topographical plans, photos, requisite departmental reports and correspondence.

	Public:
	None

	Discussion (0:38:40):
Hunton and Bateman presented a Notice of Intent (NOI) application to replace and elevate the timber pier, replace the floating dock, guide piles, and gangways, and replace with bulkhead with FRP sheets. The goal of the project is to maintain the waterfront facilities, protect the resource areas, and protect the upland portion of the property. The project has been designed to have no adverse effects on the wetlands resource areas and wildlife habitats. Each performance standard under the State and Local regulations has been addressed.  In addition, they requested a waiver for the project since the structures at the property qualify as grandfathered and qualify as a pre-existing use, as defined in Section 1.02 of the Regulations and also citing Section 1.03 F3D of the regulations. 
Ms. Hunton acknowledged that, technically, the local regulations don’t apply to the project. However, she expressed a willingness to analyze all performance standards in the local regulations for the benefit of the commission. This analysis, conducted by Cole in the Notice of Intent and Lee Weishar in their submission, is intended to demonstrate that the project has no adverse effects on relevant resource areas.  They are aware that the Wetlands Protection Act regulations do apply to the project. 
Erisman – Opens to Commission’s questions and comments.
Golding
Questioned and confirmed that the actual high-water level surpassed the required limit, approximately three feet higher.
Acknowledged complete access underneath at the elevated water level.
Engelbourg
Expressed interest in revisiting the section on pre-existing use.
Quoted the relevant section stating that extensions or modifications must be permitted by the commission if they are to have no adverse impact.
Raised a technical discussion on what qualifies as an extension or modification, citing examples from the proposal such as elevating the pier and modifying the bulkhead.
Suggested the need for a commission discussion on whether these proposed changes qualify as extensions or modifications.
Emphasized the importance of determining if these changes would have any adverse impact, as this would impact the project’s eligibility under pre-existing use regulations.
Requested the commission to engage in this exercise to collectively assess and discuss the potential impact of the proposed extensions or modifications.
Erisman
Agreed with the assessment that the proposed changes qualify as modifications to the structure.
Expressed curiosity and raised questions, specifically mentioning concerns about the FRP piling.
Indicated openness to hearing input from other commissioners regarding modifications to the structure and any potential impacts.
Invited further discussion on the matter, showing a willingness to consider various perspectives on the proposed modifications.
Mentioned that Commissioner Misurelli was present from the beginning of the presentation; however, it appeared that Commissioner Golding was no longer in attendance. 
Plandowski
Questioned the impact to the height and whether it should leave as it is.
Erisman
Pointed out that, per regulations, modifications should ideally be “in kind” and similar to the existing structure.
Acknowledged the challenge, mentioning the potential loss of public accessibility if modifications strictly adhere to in-kind requirements.
Stated that primary concerns revolve around the bulkhead, expressing reservations about proposed changes, including the use of FRP and the capping material.
Specifically mentioned worries about the potential impact on floodwaters and how these changes might affect the structure in the future.
Indicated a focus on understanding and addressing the implications of modifications to the bulkhead.
Beale
Commissioner expressed a desire for clarity on whether the project qualifies as a grandfathered project or a modification.
Requested information from the applicant, specifically asking if there is any elevation change in the FRP new bulkhead compared to the existing bulkhead.
Highlighted the importance of understanding whether the proposed changes would result in a higher elevation than the current bulkhead, indicating a focus on the height aspect of the modification.
Bateman
Confirmed that the FRP sheeting will be installed one foot higher than the existing bulkhead.
Provided a rationale for the elevation change, explaining that it’s necessary to adapt to changing design standards and maintain project viability.
Emphasized the intent to uphold a similar level of protection as in previous years by increasing the bulkhead’s height.
Stated that the elevation change is a measure for coastal resiliency, framing it as maintenance rather than a modification to align with the project’s goals.
Engelbourg
Acknowledged the difficulty in reconciling different perspectives, noting agreement with the need to plan for current conditions and anticipate sea level rise using alternative or engineered solutions.
Recognized the specificity of regulations regarding pre-existing use.
Pointed out the tension between scientific/technical considerations and regulatory language, suggesting that while there may be benefits to alternative solutions from a technical standpoint, they may still need to be permitted under performance standards.
Highlighted the existence of performance standards that allow for considering alternative solutions, especially those more environmentally friendly, to address sea level rise holistically in neighborhoods.
Stressed the purpose of regulations in encouraging a broader perspective, including the consideration of different engineering solutions and nature-based approaches to prevent adverse impacts on property boundaries.
Acknowledged the need to find a balance between the technical and scientific aspects and the regulatory framework.
Hunton
Stated that, even if the commission determines the project as a modification, it is believed that there will be no adverse effects on the resource areas.
Asserted that, under this interpretation, the project would still qualify for the grandfathering exemption, thereby exempting it from the application of performance standards.
Stated that, in this scenario, an alternative analysis wouldn’t be necessary as the project is considered to have no adverse impact on the resource areas, aligning with the grandfathering exemption.
Williams
Expressed agreement with Ms. Hunton’s perspective.
Shared personal research on bulkheads in the area, including information on when they were installed and any modifications under Chapter 91.
Highlighted the consistency observed in the appearance and height of bulkheads in the vicinity.
Questioned if the intention for the proposed project to visually resemble the adjacent structures, maintaining a consistent height without standing out as unusual compared to the existing structures in the area?
Lee Weishar, Woods Hole Group
As a consultant for the project, the speaker conducted a site visit, focusing on the Coast Guard facility and the area further to the east. 
Explained that the current bulkhead is slightly lower than the Coast Guard facility. The proposed project aims to raise the bulkhead, making it six to seven inches higher than the Coast Guard facility. However, from a water perspective, the speaker emphasizes that the difference won’t be visually noticeable, as the current bulkhead is lower than the Coast Guard’s, and the proposed height will only be slightly higher after completion. The goal is to prevent any perception of the bulkhead being unusually high.
Engelbourg
Emphasized that past decisions made by conservation commissions do not bind or compel future commissions to act in a specific way. Despite the common use of precedence in the legal system, it doesn't apply within the regulatory framework of the Conservation Commission. Each project is assessed independently, applying relevant regulations, and decisions are based solely on the merits of each case. 
Weishar
Mentioned consulting the Nantucket Coastal Resiliency Plan, which forecasts just under a foot of sea level rise in Nantucket Harbor. Explained this information was used as guidance for the project and that the chosen one-foot increase for the project was justified by referencing this study's findings, indicating a proactive response to anticipated sea level rise. 
Misurelli
Agreed that the project could be considered a modification but doesn't perceive any adverse impact arising from the proposed one-foot increase.
Erisman
Questioned about the FRP (Fiber Reinforced Plastic) material, specifically asking if it will shed microplastics and whether it contains any chemicals falling under the PFOS category, which is known to be extensive.
Engelbourg
Requested that the applicant provides information from the anticipated distributor of the FRP (Fiber Reinforced Plastic) material they plan to use. This information should include product details, allowing for a review of its composition and potential impacts associated with its use.
Golding
Concurred with Engelbourg and Erisman.
Erisman – Opens to public comments. (None)

Commission discussion ensued during which they suggested the next course of action would be for the applicants to review all potential materials they might consider for the project, including FRP, steel, timber, or any other engineering solutions. They proposed that the specifications for each material be sent for review before closing the hearing. Additionally, they expressed a desire for more time to think about the impacts of elevation, considering previous comments made by the chair regarding floodwater displacement.

	Continued until June 8, 2023.



B. Amended Order of Conditions
1. Doherty ACK, LLC- 2 Mariner Way (55.1.4-72.4) SE48-3511 (Santos)
	Sitting:
	Erisman, Golding, Beale, Engelbourg, Plandowski

	Recused:
	Williams

	Representative:
	Paul Santos, Nantucket Surveyors, LLC

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	Amy Keohane

	Discussion (0:30:47): 
Santos presented a request for an Amendment to the Order of Conditions for 2 Mariner Way. 
This is the third hearing on an amended order of conditions application. Originally filed for the reconfiguration of the dwelling, driveway, removal of the approved garage, and installation of a pool within land subject to Coastal Storm Flowage. The application was initially submitted on April 13th. In subsequent hearings, supplemental information, especially regarding the pool, was provided. On May 19th, a letter was submitted, requesting the removal of the pool component from the amended order and planning to file a separate second amended order specifically for the pool on June 1st.
The applicant is now asking the commission to render a decision on the reconfiguration of the dwelling, driveway, and removal of the garage only. They clarify that an existing order of conditions is in place for the construction of a dwelling, garage, and associated infrastructure within land subject to Coastal Storm Flowage. The focus, in this case, is on removing the pool component.  The new building footprint remains the same at 1700 square feet, with a removal of the garage resulting in a 272 square foot reduction in structure compared to the original order. 
Erisman – Opens to Commission’s questions and comments. 
Beale
Asked for confirmation from Santos that the item before the Commission does not include the pool component.
Santos
Confirmed that he will be returning on June 1st with a separate Amendment to the Order of Conditions application for the pool.
Erisman – Opens to public comments. 
Amy Keohane, 76 Union
Asked Mr. Santos if he saw the letter from the Land Council, which was included in the packet.  Santos responded with an affirmative. 
Mitchell Carlin, 115 Washington
Sought clarification on a point of order and inquired whether the current order of conditions would be subject to change with the discussion of the presented supplemental information at this meeting and whether subsequent supplemental filings, such as the one planned for June 1st, could potentially lead to further changes in the order of conditions. 
Erisman
Clarified that the applicant will indeed be filing a separate amended order for the pool component. This new filing will initiate a new record specifically for the pool. The indication is that this separate amended order related to the pool is planned for discussion at the June 8th meeting.

	Staff Rec.
	Recommend issuing the amended order and removing the pool component.

	Motion:
	Motion issuing the amended order and removing the pool component. 
(made by: Plandowski) (seconded by: Engelbourg)

	Vote:
	Carried 5:0 // Beale, Engelbourg, Erisman, Golding, Plandowski (Aye) Williams (Recused)




2. Stark Point, LLC-16 Easton Street (42.1.4-411) SE48-3566 (Santos)
· This item was continued until June 8, 2023.



PUBLIC MEETING
A. Requests for Determination of Applicability
1. *Kolb- 8 Maine Avenue (41-70) (Kolb)
	Sitting:
	Erisman, Engelbourg, Beale, Golding, Misurelli, Plandowski

	Recused:
	Williams

	Representative:
	Michelle Kolb, Owner

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	None

	Discussion (1:30:35): 
Kolb discussed the project and proposed a platform at the HDC (Historic District Commission) and stated it would be situated approximately 165 feet away from the Dune.
Erisman – Opens to Commission’s questions.
Dell’Erba
Clarified that they measured the proposed platform's distance from the edge, confirming that it is over 100 feet away. Stated that there are no resource areas in question, leading to a negative determination – indicating that the platform is not within a resource area. This clarification was likely made to ensure compliance and to confirm that the structure does not impact protected environmental zones.

	Staff Rec.
	Recommend a negative 4

	Motion:
	Motion to issue a negative 4. (made by: Beale) (seconded by: Misurelli)

	Vote:
	Carried 5:0 // Beale, Misurelli, Plandowski, Engelbourg, Erisman, (Aye) Golding – loss internet connect and was unable to voice his vote.



2. *India- 25 Almanack Pond Road (25-14) (Bracken)
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski, Williams

	Representative:
	Ryan Maxwell, Bracken Engineering, Inc.	

	Documentation:
	Site and topographical plans, photos, requisite departmental reports and correspondence.

	Public:
	None

	Discussion (1:34:26): 
Maxwell presented the proposed project which consisted of the replacement of the existing septic tank with a MicroFast Innovative Alternative (I/A) treatment system. The work will be in existing disturbed areas. Siltation fence will be installed between the 50’ and 100’ Buffer Zones from the BVW, at the limit of work to control erosion. All disturbed areas will be re-vegetated with grass to replace the existing grass. Grades on the site will remain substantially the same. The proposed project will improve ground water quality and by reducing nitrogen and other septic system contaminants which will result in a positive impact on Wetland Resource Areas.
Erisman – Opens to Commission’s questions and comments. (None)

	Staff Rec.
	Recommend a negative 3 to allow work without a permit.

	Motion:
	Motion to (made by: Misurelli) (seconded by: Plandowski)

	Vote:
	Carried 6:0 // Beale, Misurelli, Plandowski, Engelbourg, Erisman, Williams (Aye) 



B. Minor Modifications
1. 30 North Beach Street, LLC- 30 North Beach Street (29-130) SE48-3625 (Madden)
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski, Williams

	Representative:
	Brian Madden, LEC Environmental Consultants, Inc. 

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	None

	Discussion (1:36:32): 
Madden presented the proposed Minor Modification Request to the Order of Conditions (DEP File #SE48-3625) issued on March 31, 2023, approving site improvements to “The Beachside”, including parking/driveway updates, reconstruction of the pool area, and stormwater management with associated landscaping, grading, and utilities within the Buffer Zones to Bordering Vegetated Wetlands, and Land Subject to Coastal Storm Flowage. Proposed modifications involve landscaping and driveway entrance updates, as depicted on Site Plans prepared by Bracken Engineering, Inc., last revised on April 5, 2023: Existing Conditions and Demolition (Sheet 1), Site Development Plan (Sheet 2), and Grading & Drainage Plan (Sheet 3). Specifically, new stone patios and walkways are proposed within existing lawn areas between Buildings 8 and 9 (only within LSCSF); a new brick/stone walkway has been added to the southwesterly side of Building 7; and the northerly entrance is being widened to allow for two-way traffic per the Planning Board request. The project will continue to provide a significant improvement over existing conditions, including the removal of impervious surfaces and providing stormwater management for water quality treatment, pollutant removal, erosion control, flood control, and storm damage prevention.
Erisman – Opens to Commission’s questions and comments. (None)

	Staff Rec.
	Recommend issuing the minor modification.

	Motion:
	Motion to (made by: Engelbourg) (seconded by: Beale)

	Vote:
	Carried 6:0 // Beale, Misurelli, Plandowski, Engelbourg, Erisman, Williams (Aye) 



C. Certificate of Compliance
1. Lenhart- 25 Dukes Road (41-530.3) SE48-3496
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski, Williams

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (1:39:31): 
Dell’Erba
Acknowledged a previous absence of a monitoring report and shared Mr. Lenhart’s letter as a substitute for the missing reports, which appeared to be an attempt to provide relevant information in place of the reports that were not available during the previous discussion.
Erisman – Opens to Commission’s questions and comments. 
Engelbourg
Expressed dissatisfaction with Mr. Lenhart's submission, considering it insufficient and highlighted that the submission needed to occur two to three years ago. In Mr. Lenhart's letter, it is mentioned that he does not accept responsibility for vegetation management, which contradicts the specific vegetation management protocol requested during the Notice of Intent for Conservation Commission approval. 
Expressed concern about the insufficient breakdown in the process, stating that the applicant did not meet the Orders of Condition, particularly regarding ecologically sensitive vegetation management to protect resource areas under the Wetlands Protection Act.
Plandowski
Found Mr. Lenhart's submission strange, interpreting it as authoritative and dismissive.
Erisman
Agreed with the prior comments from Engelbourg and Plandowski, describing Mr. Lenhart's submission as dismissive of the ConCom’s process. 
Expressed discomfort with issuing a certificate due to the applicant's failure to meet the criteria outlined in the order.
Engelbourg
Responded to the technical aspects of the letter, acknowledging the decision not to use herbicide for Japanese knotweed management. However, expressed a personal belief in the effectiveness of herbicide and mentioned that alternative tools are available. 
Despite the decision on herbicide, emphasized the need for the applicant to submit an actual protocol outlining techniques, timing, and other details. 
Explained that this submission is crucial for the Commission to review and determine its appropriateness, as originally intended in the Notice of Intent.
By consensus, Commissioners agreed to have staff send a communication to Mr. Lenhart requesting his attendance at the next meeting.

	Staff Rec.
	N/A

	Motion:
	Motion to request that the applicant attend the next meeting (made by: Williams) (seconded by: Beale)

	Vote:
	Carried 6:0 // Williams, Beale, Misurelli, Plandowski, Engelbourg, Erisman (Aye) 



2. Third Time Trust-41A Cliff Road (42.4.4-2) SE48-2904
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski

	Recused:
	Williams

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports and correspondence.

	Public:
	N/A

	Discussion (1:45:32): 
Dell’Erba
Presented photos that were not available in a previous meeting for 41 Cliffs during Japanese knotweed treatment. The knotweed has somewhat returned in 2023, but it's noted that they are no longer spraying herbicides in that area. 
Erisman – Opens to Commission’s questions and comments. 
Engelbourg
Pointed out a limitation in the order of conditions, noting that it lacks any conditions related to the efficacy of Japanese knotweed retreatment. 
Expressed the inability to require the applicant to continue the treatment based on the current conditions specified in the order.

	Staff Rec.
	Recommend issuing the Certificate of Compliance.

	Motion:
	Motion to issue the Certificate of Compliance (made by: Engelbourg) (seconded by: Beale)

	Vote:
	Carried 5:0 // Beale, Misurelli, Plandowski, Engelbourg, Erisman (Aye) 



3. Bains- 16 Tautemo Way (83-14) SE48-3132 (Gasbarro)
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski, Williams

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (1:48:36): 
Gasbarro
Requested a Certificate of Compliance for the project and provided additional information. 
Stated they have submitted an as-built plan and a summary of the project, including a brief description. While there were no annual monitoring reports provided, the speaker states that they spoke with the landscaper responsible for the project, who confirmed that there hasn't been any maintenance required since the plantings were done in 2017 or 2018. 
The project involved adding a couple of rows of rolls adjacent to the existing bulkhead to address erosion. According to the landscaper, the site has been stable for several years.
Erisman – Opens to Commission’s questions and comments. (None)

	Staff Rec.
	Recommend issuing the Certificate of Compliance.

	Motion:
	Motion to issue the Certificate of Compliance (made by: Misurelli) (seconded by: Williams)

	Vote:
	Carried 6:0 // Beale, Misurelli, Plandowski, Engelbourg, Erisman, Williams (Aye) 



4. Wauwinet Inn, LLC- 120 Wauwinet Road (11-17) SE48-3494 (Barnacle)
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski, Williams

	Representative:
	Kathryn Barnicle, ILEX Environmental, Inc.

	Documentation:
	Site and topographical plans, photos, requisite departmental reports and correspondence.

	Public:
	N/A

	Discussion (1:52:41): 
Barnicle
Requested a Certificate of Compliance for the project and provided additional information. 
Explained that the project involved the replacement of the existing septic system, which was located in the lawn facing the Harbor. The original system was redone about 15-16 years ago, and the recent project focused on replacing the leaching field while leaving the other tanks untouched. The speaker assured that everything was done in kind. The presented as-built plan was prepared by RJ O'Connell.
Erisman – Opens to Commission’s questions and comments. (None)

	Staff Rec.
	Recommend issuing the Certificate of Compliance.

	Motion:
	Motion to issue the Certificate of Compliance (made by: Beale) (seconded by: Misurelli)

	Vote:
	Carried 6:0 // Beale, Misurelli, Plandowski, Engelbourg, Erisman, Williams (Aye) 



5. White Elephant Hotel- 50 Easton Street (42.4.1-23) SE48-2934 (Barnicle)
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski, Williams

	Representative:
	Kathryn Barnicle, ILEX Environmental, Inc.

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (1:54:41): 
Barnicle
Requested a Certificate of Compliance for the project and provided additional information. 
Mentioned that the submitted information is related to the Certificate of Compliance submitted to MassDEP as part of the water quality certification requirement. This certification was necessary immediately after the dredging. 
Reported that the dredging went according to plan, with all materials removed off-site, and they are now seeking to close out the file.
Erisman – Opens to Commission’s questions and comments. (None)

	Staff Rec.
	Recommend issuing the Certificate of Compliance.

	Motion:
	Motion to issue the Certificate of Compliance (made by: Beale) (seconded by: Misurelli)

	Vote:
	Carried 6:0 // Beale, Misurelli, Plandowski, Engelbourg, Erisman, Williams (Aye) 



6. Liberty Realty Trust- 36 North Liberty Street (41-265) NAN-131 (Bracken)
	Sitting:
	Erisman, Engelbourg, Beale, Misurelli, Plandowski, Williams

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (1:56:51): 
Dell’Erba
Explained that the project involved the removal of steps and a stoop from a house, followed by the construction of a new porch and steps. The location of this work was within the buffer zone to an isolated vegetated wetland. 
Mentioned that upon inspection, everything appeared as it should, and there were no ongoing conditions for this project.
Erisman – Opens to Commission’s questions and comments. (None)

	Staff Rec.
	Recommend issuing the Certificate of Compliance.

	Motion:
	Motion to issue the Certificate of Compliance (made by: Misurelli) (seconded by: Plandowski)

	Vote:
	Carried 6:0 // Beale, Engelbourg, Erisman, Misurelli, Plandowski, Williams (Aye) 



D. Orders of Conditions (If the public hearing is closed – for discussion and/or issuance)
1. Nantucket Boathouse, LLC- 2 & 6 Easton Street (42.1-4.8; 4.9) SE48-3613(Bateman)
2. Local Buoy Properties, LLC- 15 Lauretta Lane (14-10.1) SE48-3620 (Rits)
3. The Trustees of Reservations- Coskata- Coatue Wildlife Refuge- (multiple) SE48- (Lang)
4. Linda Loring Nature Foundation, Inc- 90 Eel Point Road (39-1 & 2) SE48-3643 (Gasbarro)
5. *Nantucket Islands Land Bank- Magnolia Avenue & 20 Ocean Avenue (73.2.4-1, 4, 5, & 20) SE48-3638 (Freeman)
	Sitting:
	Erisman, Engelbourg, Beale, Plandowski, Williams

	Abstain:
	Misurelli

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (1:58:27): 
Dell’Erba
Reviewed proposed conditions with the Commission from the draft.
Misurelli
Noted that he was not present at the beginning of the meeting and stated that he will not be voting on the next four items.

	Motion:
	Motion to issue as drafted (made by: Engelbourg) (seconded by: Williams)

	Vote:
	Carried 5:1 // Beale, Engelbourg, Erisman, Plandowski, Williams (Aye) Misurelli (Abstain)



6. **Nantucket Conservation Foundation- West Hummock Pond (various) SE48-3646 (Shuster)
7. *Nantucket Conservation Foundation- Capaum Pond (31-11 &12) SE48-3645 (Shuster)
	Sitting:
	Erisman, Engelbourg, Beale, Plandowski, Williams

	Abstain:
	Misurelli

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (2:01:09): 
Dell’Erba
Reviewed proposed conditions with the Commission from the draft.
Engelbourg 
Expressed a personal preference, for a three-year permit initially and having the applicant come in for an extension if necessary. 
Suggested that specific requirements should be outlined if there is support for a five-year project.
Erisman
Expressed that she is not in favor of a four or five-year permit. They suggest that adding additional years at the end of the three-year period or before the permit expires would be more acceptable, indicating the likelihood that a future commission would be willing to grant such an extension.
Beale
Agreed with the approach of issuing a three-year permit and then coming back for an extension if necessary. 
Expressed appreciation for the ability to monitor the situation over the initial three-year period.
Williams
Concurred.

	Motion:
	Motion to issue as amended (made by: Beale) (seconded by: Williams)

	Vote:
	Carried 5:1 // Beale, Engelbourg, Erisman, Plandowski, Williams (Aye) Misurelli (Abstain)



8. *Elnaggar- 30 Union Street (42.2.2-143) SE48- (Haines)
9. *46 West Miacomet, LLC- 46 West Miacomet Road (84-6) SE48-3649 (Santos)
10. *Counihan- 13 Swain Street (42.4.1-77.1) SE48-3647 (Bracken)
	Sitting:
	Erisman, Engelbourg, Beale, Plandowski, Williams

	Abstain:
	Misurelli

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (2:06:55): 
Dell’Erba
Reviewed proposed conditions with the Commission from the draft.
Engelbourg 
Requested to add lighting conditions.
Erisman
Suggested a modification to the language listed in Special Condition #20, specifying that the project should be in compliance with Chapter 102 of the Code of the Town of Nantucket.

	Motion:
	Motion to issue as amended (made by: Plandowski) (seconded by: Williams)

	Vote:
	Carried 5:1 // Beale, Engelbourg, Erisman, Plandowski, Williams (Aye) Misurelli (Abstain)



11. *63 Hulbert, LLC- 63 Hulbert Avenue (29-9 & 9.1) SE48-3648 (Rits)
	Sitting:
	Erisman, Engelbourg, Beale, Plandowski, Williams

	Abstain:
	Misurelli

	Representative:
	N/A

	Documentation:
	Site and topographical plans, photos, requisite departmental reports, and correspondence.

	Public:
	N/A

	Discussion (2:09:13): 
Dell’Erba
Reviewed proposed conditions with the Commission from the draft, also stating that a lighting condition will be added.
Engelbourg 
Proposed a condition related to the steps, suggesting that there should be no pervious landings for the steps, such as concrete paths at the bottom. 
Recommended using an impervious landing to comply with the land subject to Coastal Storm Flowage performance standards. This condition aims to retain the ability to absorb and contain floodwater.
Top of Form


	[bookmark: _Hlk151891927]Motion:
	Motion to issue as amended (made by: Plandowski) (seconded by: Williams)

	Vote:
	Carried 5:1 // Beale, Engelbourg, Erisman, Plandowski, Williams (Aye) Misurelli (Abstain)


E. Extension of Order-none





F. Other Business
1. Enforcement Actions/Potential Enforcement Actions
	[bookmark: _Hlk151883567]Discussion (2:11:49): 
Dell’Erba
Addressed enforcement actions or potential enforcement actions, stating that there is nothing new to present at the moment. 
Mention an existing case related to a fence constructed by Wawanet, and they anticipate discussing it at the next meeting, possibly on June 8th.



2. Martin McGowan Millbrook Road Enforcement Order
	Discussion (2:12:34): 
Erisman
Introduced the discussion topic, focusing on the rating of Millbrook Road within wetlands and wetland buffers. Highlighted issues such as the dumping of contaminated fill material within wetlands, sedimentation within the wetlands, and unauthorized clearing of a wetland ditch and vegetation—all actions undertaken without the benefit of a permit.
Provided additional details, mentioning that currently, the wetland near Pumpkin Pond still contains contaminated material with bits of shell, rock, and other fill that are not suitable for the wetland buffer. This material appears to be remnants from a dump pile and is considered undesirable within the wetland environment.
Martin McGowan
Explained that for over 20 years, he has been involved in grading the road. Sometimes, he personally dumps products there and grades it, and at times, people drop off loads, and the material is used. Occasionally, loads are dropped off without the speaker knowing their origin, and they may be left to sit until used. The road grading is described as a regular part of maintaining access on Millbrook. The Town used to grade it, but that practice ceased. 
Addressed concerns about road conditions when prompted by others but emphasizes that it is not a formal job for him.
Explained that when the wetland ditch fills up due to the road running into it, flooding occurs. This flooding, in turn, undermines the road, leading to the collapse of the road.
Erisman
Expressed a desired outcome from the process, hoping for some restoration work in the area. 
Noted that the wetland buffer has experienced extreme sedimentation since winter grading, leading to the formation of a ditch or track that allows for more sedimentation and water flow into the wetland. 
Recommended restoration, particularly at the edge of the wetland ditch, to prevent continuous sedimentation and highlighted the need to remove contaminated material that still remains in the area. 
Stated that individuals involved in historic maintenance have had to file a Notice of Intent for future maintenance, suggesting a similar approach for this situation.
Engelbourg
Discussed the unique challenge of road maintenance on Nantucket due to a history of historic road maintenance and the need for maintenance on many roads that often go unaddressed. 
Noted that, generally, maintenance activities are only allowed if the extent of the maintenance remains the same. Additionally, individuals from the public typically reach out to the natural resources department beforehand to inquire about the acceptability of specific maintenance activities or to determine if a permit is required.
Suggested that the maintenance activities conducted may exceed what has been historically done and expressed uncertainty about whether the work is permeable or not and recommend addressing the enforcement issue by requiring restoration and/or mandating the applicant to file a notice for the expanded work. Emphasized that while normal road maintenance is acceptable, the actions in question seem to go beyond those bounds.
Misurelli
Acknowledged the various perspectives shared regarding road maintenance, expressing understanding about the pressures on individuals like McGowan who may be leaned on for such work in their neighborhoods. 
Suggested that the details of further work and the need for a Notice of Intent could be worked out with Dell’Erba and Jeff Carlson, Natural Resources Director.
Dell’Erba
Expressed a willingness to discuss the matter with Carlson and shared that, after reviewing it, going through the Notice of Intent (NOI) process seems more sensible to him. 
Mentioned that clear guidelines can be set through this process. However, he acknowledged that achieving the goal could be possible through either approach. Will consult with Carlson to determine if there's a specific reason why one method might be more appropriate in this scenario.
McGowan
Expressed hesitancy in taking responsibility for different sections of Millbrook Road, clarifying that he has not personally engaged in certain activities like stripping the side of the road. 
Explained that various groups have historically maintained the road, and he only adjusted the road due to collapse. 
Noted that Millbrook is on the list for the Town to run sewer lines through, anticipating a lot of activity in the coming years. 
Conveyed a reluctance to assume responsibility for different sections of the road, emphasizing that their primary concern is not about cleaning up edges but rather re-vegetating the berm on the side of the road. 
Indicated a willingness to follow any orders or recommendations given but expressed a hesitancy to take on certain responsibilities for Millbrook Road.
Erisman
Addressed the issue by mentioning that she physically witnessed McGowan clearing the ditch with a machine and even took a photo before contacting the office. 
Acknowledged that some responsibility lies with McGowan, and unless he is willing to involve other parties in the enforcement process, it may solely rely on him to repair the damage to the wetland areas. 
Suggested that ownership of the recent sedimentation and clearing of the wetland ditch falls on McGowan. 
Emphasized that the responsibility for addressing recent issues might be best addressed through a Notice of Intent (NOI) process.
Stated the importance of obtaining proper permits whenever work is being conducted near a wetland or within the buffer area. This highlights the need for adherence to regulatory procedures and permits to ensure that any activities in these sensitive areas comply with environmental regulations.
Engelbourg
Pointed out that while maintenance is generally addressed in regulations, there are specific criteria defining what constitutes maintenance without requiring a Notice of Intent permit. 
Asserted that the discussion at the hearing indicates that the activities in question have surpassed the definition of maintenance.
Mentioned a potential discussion for the future, stating that in the Nantucket local regulations, there is a specific waiver requirement concerning work within vehicle ways, including public or semi-public roads. 
McGowan
Noted that the Town has declined to take responsibility for the road, stating that about five years ago, the Town did clean out a trench near the pipe flowing under Humming Pond Road. However, when he inquired about future maintenance, the Town indicated that there was no immediate plan or funding for that type of work. Stated that Millbrook Road is, to the best of their knowledge, a private road.
Beale
Explained that the Town tends to avoid taking responsibility for roads, possibly due to concerns about the associated expenses. 
Mentioned the practice of forcing developers to form homeowners’ associations for road maintenance. 
Expressed a preference for having Dell’Erba sit down with Carlson to provide recommendations at the next meeting, considering options such as enforcement or filing a Notice of Intent (NOI). 
Supports resolving the issue with an NOI rather than an enforcement order if possible.

Discussion on this item will be continued until June 8th.



3. Discussion of Counsel Request for SBPF removal order
	Discussion (2:41:36): 
Erisman
Provided a recap of the situation, stating that she reached out to Special Municipal Council Attorney Ben Tyman after the commission's request for his consultation on the removal order. Attorney Tyman, in turn, contacted Town Manager, Libby Gibson and the Select Board. The response from Ms. Gibson was that the litigation is long over, and Attorney Tyman is not able to represent the commission at this point. 
Mentioned the option of resending paperwork through the proper channels to request a special counsel. 
Engelbourg
Inquired whether the goal is to have Attorney Tyman provide technical or legal advice on carrying out the removal or if the focus is on the initial request for him to consult the commission. 
Erisman
Mentioned the previous 7-0 vote to ask for Attorney Tyman's consultation, with the hope of discussing the removal order in an executive session and potentially reversing or postponing it. Emphasized the need for legal counsel in this context.
Williams
Questioned whether there is a need for Town Council or separate legal counsel, expressing that if the issue is a straightforward matter of how to proceed with rescinding the removal order, Town Council could provide guidance. 
Erisman
Stated her concern with seeking Town Council’s input on this matter and suggested that there might be a clear conflict of interest with Town Council representing the Select Board, which may have different feelings on the removal order. 
Engelbourg
Concurred with Erisman’s comments. 
Supports sending a letter requesting special legal counsel. 
Suggested that the letter should lay out all potential strategies, including the possibility of rescinding the removal order, to ensure a robust and honest discussion with the special counsel about the complicated situation.
Plandowski
Expressed frustration that, despite a joint meeting with the Select Board held about a month ago and the introduction of various ideas and timetables, no progress or summary report has been seen from the group responsible for those sessions.
Misurelli
Expressed some skepticism about the Town taking substantial action based on past comments and recent actions with other matters but states that he is not opposed to sending a letter if other Commissioners want to pursue that course of action.
Erisman
Not opposed to sending a letter.


	Motion:
	Motion that the Commission, in accordance with the Commission staff, draft a letter for review by the Commission before sending it to the Select Board. The letter will request the Special Municipal Council to continue helping navigate the removal order process and address related complexities. (made by: Engelbourg) (seconded by: Williams)

	Vote:
	Carried 6:0 // Beale, Engelbourg, Erisman, Misurelli, Plandowski, Williams (Aye) 



4.  Reports: CRAC, CPC, NP, EDC, Harbor Plan, Offshore Wind Work Group, etc.
	Beale
Stated that the CPC met and approved funding for projects that were already completed.

	Engelbourg
NP/EDC - provided updates on the open space and recreation plan, mentioning that it was not yet finalized, and the Select Board was expected to discuss it later in June. 

	Williams
Mentioned the first public hearing for the harbor plan on June 5th at the Nantucket Hotel and encouraged public participation throughout the summer.

	Plandowski
Offshore Wind Work Group - provided an update on the windmills, stating that they are currently being built.



5. Commissioner’s Comments
Erisman
Mentioned concerns about the delay in producing minutes and expressed the hope for an opinion from Town Council regarding the timeframe for minutes production. Suggested to reach out to the Town to inquire about assistance with minutes taking and the possibility of a Commissioner volunteering to help with the process.
	Dell’Erba
Provided an update on reaching out two weeks ago to inquire about the process of hiring a minutes taker. The Town had candidates and was mailing out offers, but there hasn't been any communication since.
Williams
Suggested making the minutes simpler and more concise, focusing on essential details such as concerns raised, votes, and who voted in one sentence to expedite the process.

6. Administrator/ Staff Report
Dell’Erba
Mentioned receiving a public comment via email about someone's chat function not working but noted that it would be read into the record at the next meeting since the relevant agenda item was closed. 
Discussed sending out a draft letter regarding Chapter 91-related questions and pre-existing use, encouraging everyone to review it. The letter might be included on the agenda for the next meeting, if necessary, with the intention of seeking approval or making any necessary revisions. 
Erisman
Provided a reminder about the June 1st meeting, scheduled for 4 pm, and clarified that the meeting would be held remotely. The main topics for the meeting were expected to include the approval of regulations, with the Town Council's response having come back, and a discussion of ongoing enforcement issues, particularly those inherited from historical matters that needed attention.

G. Adjournment: 03:02:48
	Motion:
	Motion to adjourn. (made by: Misurelli) (seconded by: Plandowski)

	Vote:
	Carried 6:0 // Beale, Engelbourg, Erisman, Misurelli, Plandowski, Williams (Aye)
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